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MEMORANDUM IN SUPPORT OF 

pLAINTIFFS’ MOTION for summary judgment  


Plaintiffs the Libertarian Association of Massachusetts and the Libertarian National Committee, Inc. (collectively the “Libertarians”) respectfully submit this memorandum in support of their motion for summary judgment.  Summary judgment is appropriate because the record is fully developed and no disputed issues of material fact exist.  Indeed, Defendant William F. Galvin, in his official capacity as Secretary of the Commonwealth of Massachusetts, (the “Secretary”) and the Libertarians filed cross-motions for summary judgment in the underlying federal action in early 2009, with the District Court granting the Libertarians’ motion and denying that of the Secretary.  See Barr v. Galvin, 659 F. Supp. 2d 225 (D. Mass. 2009).  The First Circuit then incorporated the summary judgment record in its decision ordering Pullman abstention, a decision that served as the impetus for the instant action.


Simply put, the only issue before this Court is one of statutory interpretation.  The Libertarians contend that G.L. c. 53, §14 must provide a mechanism by which minor parties may substitute the presidential and vice-presidential candidates chosen at their nominating conventions for those listed on their nomination papers; otherwise, G.L. c. 53, §14 is violative of Article 9 of the Declaration of Rights and/or unconstitutionally vague.  The Secretary disagrees.   


In short, this Court should grant summary judgment for the Libertarians because:

1.
Under well-established principles of statutory construction, G.L. c. 53, §14 must be interpreted to provide a means by which minor parties may substitute the presidential and vice-presidential candidates chosen at their nominating conventions for those listed on their nomination papers.  Any other interpretation of the statute would lead to inconsistencies and/or significant gaps in the statutory framework for candidate nominations.   

2.
Pursuant to the directive of Article 9 of the Declaration of Rights that “[a]ll elections ought to be free” and all voters “have an equal right to elect officers,” any ambiguity in the language of G.L. c. 53, §14 must be read to allow minor party presidential/vice-presidential candidate substitution.  Not only has this Court read Article 9 to provide more expansive rights than those guaranteed by the U.S. Constitution, the Court has also recognized the “substantial interest” that political parties have “in determining who will appear on a general election ballot as that party’s candidate.”  Yet, absent a candidate substitution mechanism, minor parties are forced to either hold their conventions and select their presidential/vice-presidential candidates very early in the election cycle before voters are interested and before the major parties have chosen their candidates or risk foregoing a place on the Massachusetts presidential ballot altogether.  As this has the effect of limiting minor party ballot access and cementing the primacy of the two major parties, it would surely be repugnant to John Adams, who authored Article 9 and wrote: “There is nothing which I dread so much as a division of the republic into two great parties . . . This, in my humble apprehension, is to be dreaded as the greatest political evil under our Constitution.”

3.
Should the Court be unable to determine the meaning of G.L. c. 53, §14, the statute must be declared unconstitutionally vague as it subjects minor parties to “an unascertainable standard” and allows the Secretary “to exercise unreviewable discretion.”

As more than three years have now passed since the Libertarians originally filed suit in August 2008, the resolution of this case should not be subject to further delay.  The 2012 election is fast approaching, with nomination papers becoming available in approximately two months.  Yet, until the meaning of G.L. c. 53, §14 is resolved, minor parties will be left to guess as to how to proceed in order to gain ballot access for their presidential and vice-presidential candidates.  
In light of the need for an expeditious decision, the Libertarians respectfully request that the Court grant their motion for summary judgment.     

STATEMENT OF UNDISPUTED MATERIAL FACTS

The 2008 Election

Plaintiffs the Libertarian Association of Massachusetts and the Libertarian National Committee are political organizations, but under Massachusetts law, neither is recognized as a “political party.”  Rather, “Libertarian Party” is deemed a “political designation.”  Such is the case now as it was for the purposes of the November 2008 presidential election.  SUF ¶¶ 1-4.  Therefore, in order to obtain ballot access for its presidential and vice-presidential candidates in 2008, the Libertarians were required to submit nomination papers signed by 10,000 Massachusetts voters by the end of July 2008.  SUF ¶ 5.

For the November 2008 general election, nomination papers were made available by the Secretary’s Office on February 6, 2008.  SUF ¶ 6.  The deadline to submit such nomination papers to the local election officials for certification was July 29, 2008.  SUF ¶ 7.  For the 2008 election, the Libertarian Party’s national nominating convention, where the party’s candidates for president and vice-president would be selected, was scheduled for May 22-26, 2008.  SUF ¶ 8.  Given the crowded field of candidates vying for the Libertarian presidential nomination leading up to the 2008 election, the Libertarians anticipated that the candidates listed on their nomination papers circulated before the convention might not be nominated at the convention.   For this reason, on September 21, 2007, the Libertarians e-mailed an attorney with the Elections Division of the Secretary’s Office inquiring whether it would be possible to substitute, on the general election ballot, the candidates nominated at the Libertarian Party’s national nominating convention for the candidates listed on the nomination papers, should such a substitution prove necessary.  SUF ¶¶ 9, 10.  This e-mail explicitly stated that the Libertarian National Convention was to take place on Memorial Day weekend.  SUF ¶ 11.

On October 26, 2007, the Secretary replied via e-mail to the Libertarians’ inquiry, stating that “[i]f the Libertarian Party seeks to substitute a candidate for President who they already got signatures for on nomination papers, our Office can prepare a form that allows members of the party to request the substitution of the candidate.”  SUF ¶ 12.

In early 2008, the Libertarians began circulating nomination papers listing George Phillies as the Libertarian Party’s presidential candidate and Chris Bennett as the vice-presidential candidate.  SUF ¶ 13.  On May 25, 2008, at the Libertarian National Convention in Denver, Colorado, Bob Barr and Wayne A. Root were nominated to serve as the Libertarian Party’s general election candidates for president and vice-president, respectively.  Both Barr and Root accepted the nominations.  Phillies finished in fifth place at the nominating convention.  SUF ¶ 15.  On May 29, 2008, the Libertarians contacted the Secretary via e-mail, stating that, as they had anticipated might be the case, the candidates chosen at the Libertarian Party’s national nominating convention were different from the candidates on their nomination papers.  The Libertarians requested the substitution form alluded to in earlier correspondence.  SUF ¶¶ 16, 17.

On June 5, 2008, the Secretary replied to the Libertarians indicating that he would not permit the substitution of Barr and Root’s names for Phillies and Bennett’s names on the upcoming general election ballot.  SUF ¶ 18.  At no time did the Secretary provide the Libertarians with the “form that allows members of the party to request the substitution of the candidate” described in the Secretary’s Oct. 26, 2007 e-mail.  SUF ¶ 19.

When the Libertarians received this decision, they had already collected approximately 7,000 signatures on their nomination papers listing Phillies and Bennett as the general election candidates.  SUF ¶ 20.  The Libertarians collectively spent over $40,000 collecting signatures on the Phillies/Bennett nomination papers in Massachusetts.  SUF ¶ 14.  On July 29, 2008, the Libertarians submitted nomination papers with the required number of signatures to the various town clerks, with George Phillies and Chris Bennett listed as the Libertarian general election candidates.  These papers were subsequently certified and submitted to the Secretary, meaning that Phillies and Bennett met the requirements to appear, and would have appeared, on the general election ballot.  SUF ¶ 21.  Ultimately, via injunction, the Libertarians succeeded in placing Libertarian Party candidates Bob Barr and Wayne Root on the 2008 Massachusetts general election ballot as candidates for President and Vice-President of the United States of America, respectively.  SUF ¶ 22.

Prior Elections

Since 1995, the Secretary has suggested that substitution would be an option on more than one occasion.  In granting and denying requests for substitution, the Secretary has offered a variety of explanations.

In 1995, the U.S. Taxpayers Party, which was not a recognized political party in Massachusetts, informed the Secretary that it would hold its presidential nominating convention in August 1996, subsequent to the deadline for submitting nomination papers.  The U.S. Taxpayers Party sought advice on whether it would be allowed to substitute its national candidates for the ones listed on its nomination papers, if necessary.  In response, the Secretary stated that “this office has permitted substitution before, and will continue to permit substitution.”  SUF ¶¶  23, 24.  The candidates in that case did not qualify for ballot access and therefore substitution was not ultimately requested.  SUF ¶ 25.

In 2000, the Reform Party, which was not a recognized political party in Massachusetts, informed the Secretary that it would hold its national nominating convention in August, subsequent to the deadline for submitting a nominating petition.  The Elections Division told the Reform Party:

In the event the Reform Party obtains ballot access for an individual, and the party subsequently elects a different individual as its presidential candidate at the party’s August 2000 national convention, the Commonwealth will allow the Reform Party to place the successful nominee on the ballot based on such exigent circumstances.

SUF ¶ 26, 27.  Ultimately, the Secretary allowed the substitution of the Reform Party’s vice-presidential candidate selected at the national convention for the vice-presidential candidate on their nomination papers.  SUF ¶ 28. 

But in 2004, the Secretary denied Ralph Nader’s request to substitute the name of his vice-presidential candidate, Peter Camejo, who Nader chose to be his running mate approximately one month before the deadline for filing the required signatures.  Nader was running as an independent and had not listed Camejo on the petition on which Nader had been collecting signatures.  The Secretary had previously been quoted in the Boston Globe as saying “[w]e would find some way, if Nader were to be certified, to substitute Camejo’s name. The substitution is not their problem.”  SUF ¶¶ 29, 30.  But the Secretary later told the Nader campaign that substitution of the vice-presidential candidate would not be allowed and a form to request substitution would not be provided.  The Secretary stated that the form developed in 2000, when the Reform Party was allowed substitution, would not be applicable to Nader because “the Reform Party was a national party that conducted a national convention at which delegates conducted a nominating process.  In Mr. Nader’s situation, he is not affiliated with any political party or designation and therefore the form that was previously developed could not be utilized.”  SUF ¶¶ 31, 32.

The 2012 Election

For the November 2012 general election, nomination papers will be available by February 14, 2012 and will be due to local officials by July 31, 2012.  SUF ¶ 33.

STATUTORY FRAMEWORK

Massachusetts recognizes, as a “political party,” a political organization that either had a candidate for statewide office who received at least 3% of the votes in the previous biennial state election or that enrolled at least 1% of the total number of registered voters in the Commonwealth before the previous biennial state election.  G.L. c. 50, § 1.  Recognized political parties are entitled to automatic ballot access for their presidential and vice-presidential candidates in the following election.  G.L. c. 50, § 1; G.L. c. 53, § 1. 

Political organizations that are not officially recognized as political parties are termed “political designations” in Massachusetts.  In order to obtain ballot access for their presidential and vice-presidential candidates, political designations must file nomination papers signed by 10,000 Massachusetts voters.  Pursuant to G.L. c. 53, §6, nomination papers are made available for candidates for presidential electors -- not president and vice president.  Under G.L. c. 53, §8, the name of each candidate for presidential elector (as well as his address, the office for which he is nominated, and his political designation) must be listed on the nomination papers before signature collection can begin.  Somewhat later, G.L. c. 53, §8 states that: “the surnames of the candidates for president and vice president of the United States shall be added to the party or political designation of the candidates for presidential electors.”  Nomination papers for candidates for presidential elector must be submitted to local election officials by the twenty-eighth day preceding the day on which they must be filed with the State Secretary, (G.L. c. 53, §7), i.e., in late July since nomination papers must be filed with the State Secretary on the last Tuesday of August.
G.L. c. 53, §14 sets forth a process for substitution of candidates “nominated for a state, city or town office.”  Although “state office” is not defined, G.L. c. 50, §1 defines “state officer” as “any person to be nominated at a state primary or chosen at a state election and shall include United States senator and representative in Congress.”  Pursuant to G.L. c. 53, §6, presidential electors are chosen at state elections and accordingly must qualify as “state officers.”    

In the case of a presidential election, the actual candidates who are nominated for election and who are elected at the statewide election are presidential electors, rather than the candidates for President and Vice President themselves.  G.L. c. 53, § 8; G.L. c. 54, § 78.  By law, the names of the presidential and vice-presidential candidates appear on the ballot underneath the office of “Electors of President and Vice President,” but the names of the individual electors do not appear on the ballot.  G.L. c. 54, § 43.  A vote marked next to the name of the presidential and vice-presidential candidates identified on the ballot is deemed a vote for the electors who have pledged or signified their support for those presidential and vice-presidential candidates.  G.L. c. 53, § 43.  By virtue of the electoral college system established in the Constitution, it is the electors who actually elect the President and Vice President. U.S. Const. art. II, § I, cl. 2; U.S. Const. Amend. XII.

ARGUMENT

I.
MASS. GEN LAWS CH. 53, §14 PROVIDES A MECHANISM FOR MINOR PARTY PRESIDENTIAL/VICE-PRESIDENTIAL CANDIDATE SUBSTITUTION



While, at first glance, it may be unclear whether G.L. c. 53, §14 provides a mechanism for minor party presidential/vice-presidential candidate substitution, any ambiguity disappears when the statute is placed in context and read in connection with the surrounding provisions of Massachusetts election law.  When viewed in this light, the statute must provide a means by which minor parties like the Libertarians may substitute the presidential and vice-presidential candidates selected at their conventions for those listed on their nomination papers.  

Beginning with the text of the statute, G.L. c. 53, §14 provides, in relevant part: “If a candidate nominated for state, city or town office dies before the day of the election, or withdraws his name from nomination, or is found ineligible, the vacancy . . . may be filled by the same political party or persons who made the original nomination . . .”  Upon reviewing this language, the First Circuit concluded that “[t]he statutory text contains two types of imprecision,” namely: 

First, it refers to candidates seeking ‘state, city or town office,’ but provides no further elaboration as to the specific offices that are encompassed within this rubric.  This, in turn, leaves open the question whether candidates for presidential electors (who are, in one sense, candidates for state office) and, by reference, presidential and vice-presidential candidates, come within its sweep.

Second, section 14 explains that vacancies ‘may be filled by the same political party or persons who made the original nomination.’  In the period leading up to the 2008 election, the [Libertarians] did not qualify as a political party under Massachusetts law.  Still, the reference to ‘persons who made the original nomination’ arguably could apply to the [Libertarians] or, alternatively, to the individuals who signed the nomination papers qualifying Phillies and Bennett for inclusion on the ballot.  The text is opaque on this point. 

Barr v. Galvin, 626 F.3d 99, 107 (1st Cir. 2010).  Despite these “two types of imprecision,” the First Circuit went on to state:  “[w]hatever its semantic shortcomings, section 14 seems susceptible to clarification by judicial interpretation.”  Id.  

Properly interpreted, G.L. c. 53, §14 provides a mechanism for minor party presidential/ vice-presidential candidate substitution because candidates for presidential electors (and, by reference, presidential and vice-presidential candidates) qualify as candidates for “state office” and the political organizations circulating the nomination papers -- not the 10,000 voters who sign them -- are the “persons who made the original nomination.”

A.
Candidates for Presidential Electors Qualify as Candidates for “State Office” Under G.L. c. 53, §14

Though “state office” is not a defined term, G.L. c. 53 repeatedly includes candidates for presidential electors within the purview of candidates for “state office.”  Indeed, the statutory provisions that establish the framework for accessing the presidential ballot by submitting nomination papers signed by 10,000 voters often refer only to candidates for state, city, and town offices.  For instance:

· Provision of Nomination Papers: G.L. c. 53, §17 requires blank nomination papers to be provided for the nomination of candidates for state, city, and town offices. 

· Submission of Nomination Papers: G.L. c. 53, §7 establishes deadlines for the submission of nomination papers for candidates for state, city, and town offices.
 

· Objection to Nomination Papers: G.L. c. 53, §11 provides a means of objecting to nomination papers submitted on behalf of candidates for state, city, and town offices.   

Thus, either candidates for presidential electors are included within the purview of candidates for “state office” or there is a gaping hole in G.L. c. 53 regarding the provision of, submission of, and objection to nomination papers for these candidates.  

Such a tear in the statutory fabric would be especially troubling in light of G.L. c. 53, §6, which states that “[n]o candidates shall be nominated . . . in any other manner than is provided in this chapter or chapter fifty-two.”  Of course, the very fact that candidates cannot be nominated in any manner other than as provided in G.L. c. 52
 or 53 is evidence that the Legislature intended to establish a comprehensive statutory scheme to govern the nomination process with the enactment of these two chapters.  See Registrar of Motor Vehicles v. Board of Appeal on Motor Vehicle Liability Policies & Bonds, 382 Mass. 580, 585 (1981) (“The statutory language itself is the principal source of insight into the legislative purpose.”).  In light of the legislative intent to enact a comprehensive set of rules for candidate nominations and the well-known axiom that statutes should be  interpreted according to the intent of the Legislature, the Court should resist any interpretation of G.L. c. 53 that would leave a gaping hole regarding the provision of, submission of, and objection to nomination papers for candidates for presidential electors.  See Glasser v. Director of Div. of Employment Sec., 393 Mass. 574, 577 (1984) (“Our task is to interpret the statute according to the intent of the Legislature, as evidenced by the language used, and considering the purposes and remedies intended to be advanced.”).  Accordingly, candidates for “state office” under G.L. c. 53 should be read to include candidates for presidential electors.  

Other statutory provisions provide further support for the position that candidates for presidential elector fall within the purview of candidates for “state office.”  G.L. c. 50, §1, for instance, defines the associated term “state officer” as “any person to be nominated at a state primary or chosen at a state election and shall include United States senator and representative in Congress.”  (emphasis added).
  And presidential electors are chosen at state elections.  See G.L. c, 53, §6 (“Nominations of candidates for any offices to be filled at a state election may be made by nomination papers . . . signed in the aggregate by not less than the following number of voters: for . . . presidential electors, ten thousand”); see also G.L. c. 50, §1 (defining “state election”).  Thus, because presidential electors are chosen at state elections, presidential electors must qualify as “state officers” under G.L. c. 50, §1 (i.e., “any person … chosen at a state election”).  Since presidential electors qualify as “state officers,” candidates for presidential elector must qualify as candidates for “state office.”  See Commonwealth v. Baker, 368 Mass. 58, 68 (1974) (“One such principle [of statutory construction] leads us to relate the words in question to the associated words and phrases in the statutory context.”).

In summary, the first question asked by the First Circuit -- i.e., whether candidates for presidential electors qualify as candidates for “state office” under G.L. c. 53, §14 -- must be answered in the affirmative.  Candidates for presidential electors fall within the purview of candidates for “state office” under G.L. c. 53, §14.  Accordingly, if  such candidates withdraw their names from nomination, “the vacancy . . . may be filled” under G.L. c. 53, §14.  This raises the second question asked by the First Circuit -- i.e., who is entitled to select replacement candidates to fill such vacancies? 

    B.
The Libertarians and Other Minor Parties Must be Allowed to Fill Vacancies Caused by Candidate Withdrawals Under G.L. c. 53, §14

According to the statute, vacancies “may be filled by the same political party or persons who made the original nomination.”  G.L. c. 53, §14.  As the First Circuit noted, “persons who made the original nomination” could conceivably refer to either the Libertarians or the individuals who signed the nomination papers.  See Barr, 626 F.3d at 107.  Obviously, the latter interpretation is problematic as nomination papers must be signed by at least 10,000 voters, and it would be a monumental undertaking to contact every one of these 10,000+ voters and get each to sign another set of nomination papers listing the substituted candidates.  Moreover, all of this may have to be done in as little as “seventy-two weekday hours” (see G.L. c. 53, §50), thereby extinguishing even the faintest hope that presidential/vice-presidential candidate vacancies could be filled.  On the other hand, if such vacancies could be filled by political organizations like the Libertarians -- who requested and circulated the nomination papers, collected the 10,000+ signatures, and filed all of the required documentation with the Secretary -- then G.L. c. 53, §14 could be given real effect and an absurd result could be avoided.  As this Court has previously stated, “[i]f a sensible construction is available, [the Court] shall not construe a statute to make a nullity of  pertinent provisions or to produce absurd results.”  Flemings v. Contributory Ret. Appeal Bd., 431 Mass. 374 (2000).  Here, the only sensible construction of the phrase “persons who made the original nomination” in G.L. c. 53, §14 is as a reference to those persons or entities that requested, circulated, and filed the nomination papers that are the subject of the substitution request.  The alternative would “make a nullity” of G.L. c. 53, §14 in the present circumstances and produce patently “absurd results.”

In conclusion, G.L. c. 53, §14 must provide a mechanism for minor party presidential/ vice-presidential candidate substitution because candidates for presidential electors qualify as candidates for “state office” and minor parties like the Libertarians which request, circulate, and file nomination papers -- not the 10,000 voters who sign them -- are the driving force behind the original nomination and must be given the power to fill vacancies to avoid an otherwise unworkable, absurd result.       

II.
under Article 9 of the declaration of rights, MASS. GEN LAWS CH. 53, §14 Must PROVIDE A MECHANISM FOR MINOR PARTY PRESIDENTIAL/VICE-PRESIDENTIAL CANDIDATE SUBSTITUTION

Further, any ambiguity in the language of G.L. c. 53, §14 must be read to allow minor parties to substitute the presidential and vice-presidential candidates chosen at their conventions for those listed on their nomination papers as such a right of substitution is guaranteed by Article 9 of the Declaration of Rights to the Constitution of the Commonwealth of Massachusetts.  See Langone v. Secretary, 388 Mass. 185, 190 (1983) (court is duty-bound “to construe statutes so as to avoid . . . constitutional difficulties, if reasonable principles of interpretation permit it”).

Pursuant to Article 9, “[a]ll elections ought to be free; and all the inhabitants of this commonwealth, having such qualifications as they shall establish by their frame of government, have an equal right to elect officers, and to be elected, for public employments.”  Were G.L. c. 53, §14 interpreted not to provide a mechanism for presidential and vice-presidential candidate substitution, the statutory scheme would unequally burden minor parties and severely limit their ability to perform the fundamental political activities of selecting candidates, placing their chosen candidates on the ballot, and getting those candidates elected.  Such a statutory scheme would also burden the voting rights of the individuals who wished to vote for the minor parties’ chosen candidates.

Absent a mechanism for presidential/vice-presidential candidate substitution,  minor parties would effectively be forced to hold their nominating conventions or otherwise select their presidential and vice-presidential candidates very early in the election cycle, before the electorate is fully engaged, or risk forgoing a place on the ballot in Massachusetts altogether.  This is because minor parties generally gain access to the presidential ballot in Massachusetts by submitting nomination papers signed by 10,000 voters.
  These nomination papers, which become available in February of the election year and have to be submitted by the end of July, must contain the names of the minor party’s presidential/vice-presidential candidates before being circulated for signatures.  See G.L. c. 53, §§ 6, 7, 8 10.  Thus, without a means to substitute candidates, minor parties must either hold their nominating conventions and select their candidates in February (or earlier) or lose some (or all) of the time granted by statute for signature collection and thereby risk losing a place on the ballot as well.  This is truly a lose-lose situation for minor parties -- especially national minor parties like the Libertarians whose presidential and vice-presidential candidates are not chosen by Massachusetts voters alone but by voters in states across the country.  As a practical matter, national parties like the Libertarians, which have many candidates competing for the party’s nomination, need more time to complete the candidate selection process and cannot hold their national nominating conventions too early in the election cycle without sacrificing significant support.  Of course, Massachusetts recognizes this political reality for major parties by giving them until the second Tuesday in September to select their candidates.    

A statutory scheme without a substitution mechanism would also burden the voting rights of the individuals who wished to vote for the minor parties’ chosen candidates.  After all, if the candidates selected by a minor party at its convention could not be placed on the ballot via substitution, then those who wished to vote for the minor party’s chosen candidates could not do so without utilizing the write-in process.   Further, many individuals would undoubtedly be misled into believing they were voting for the minor party’s chosen candidates by casting their ballots for those candidates listed under the minor party’s political designation.  

In short, without a mechanism for candidate substitution, the Massachusetts statutory scheme places heavy burdens on minor parties and their supporters which violate Article 9’s directives that “[a]ll elections ought to be free” and all qualified voters “have an equal right to elect officers” of their choosing.  

Additionally, this Court has recognized that “the right to associate with the political party of one’s choice is an integral part of the freedom of association for the advancement of common political beliefs” and “implicit in that freedom [is] a political party’s substantial interest in ensuring that party members have an effective role in determining who will appear on a general election ballot as that party’s candidate.”  Langone, 388 Mass. at 190 (citing Opinion of the Justices, 385 Mass. 1201, 1204 (1982)).  A statutory framework that does not allow minor parties to substitute the presidential and vice-presidential candidates chosen at their conventions for those listed on their nomination papers interferes with this constitutionally protected right.  Without the ability to substitute, minor parties and their members are stripped of their right to ensure that “party members have an effective role in determining who will appear on a general election ballot as that party’s candidate.”  Id.  Minor parties that schedule their nominating conventions close to the deadline for submitting nomination papers face the herculean task of collecting 10,000 voter signatures on nomination papers listing their selected candidates in the narrow window between the end of their conventions and the July deadline, while minor parties that schedule their conventions for a later date (i.e., after the July deadline) have no way to ensure that their chosen candidates appear on the general election ballot.
Needless to say, the authority to regulate the process of elections “must be exercised consistently with the protections of art. 9 of the Massachusetts Declaration of Rights.” Opinion of the Justices of the Senate, 375 Mass. 795, 810 (1978) (internal citations omitted).  While it may be reasonable to require a minor party that has not recently demonstrated a certain level of support to collect signatures in order to obtain ballot access for its candidates, it is not at all reasonable to suggest that such a political party is entitled to any less “control over who the party’s candidate in the general election will be” than a major political party.  See Langone, 388 Mass. at 191 (finding that that the Commonwealth’s interest in the integrity of the election process does not constitutionally justify elimination of party control over who the party’s candidate in the general election will be).  Yet a statutory scheme that disallows substitution greatly reduces a minor party’s control over who its candidate in the general election will be.  

The Secretary will undoubtedly argue that the First Circuit concluded that “the Equal Protection Clause does not require the Commonwealth to afford a substitution mechanism” to minor parties.  See Barr, 626 F.3d at 101.  However, as this Court is aware, “state courts are absolutely free to interpret state constitutional provisions to accord greater protection to individual rights than do similar provisions of the United States Constitution.”  Goodridge v. Dep’t of Pub. Health, 440 Mass. 309, 328 (2003) (citing Arizona v. Evans, 514 U.S. 1, 8 (1995)).  Indeed, this Court has found the Massachusetts Constitution to provide greater protections than the U.S. Constitution in numerous contexts.  See, e.g., Goodridge, 440 Mass. 309 (2003) (declaring that barring an individual from the protections, benefits, and obligations of civil marriage solely because that person would marry a person of the same sex violates the Massachusetts Constitution); Opinion of the Justices to the Senate, 412 Mass. 1201 (Mass. 1992) (rejecting reasoning of U.S. Supreme Court in concluding that a proposed statute, which would have permitted a driver’s refusal to submit to a breathylzyer test to be admitted into evidence in a criminal proceeding, would violate Article 12 of the Massachusetts Declaration of Rights); Horsemen’s Benevolent & Protective Ass’n v. State Racing Comm’n, 403 Mass. 692 (1989) (freedom from intrusive drug testing in highly regulated industry); Commonwealth v. Upton (Upton III), 394 Mass. 363, 373 (Mass. 1985) (Article 14 provides “more substantive protection to criminal defendants than does the Fourth Amendment”); Cepulonis v. Secretary of the Commonwealth, 389 Mass. 930 (1983) (inmates’ right to register to vote); Moe v. Secretary of Admin. & Fin., 382 Mass. 629 (1981) (right to State Medicaid payment for medically necessary abortions); Coffee-Rich, Inc. v. Commissioner of Pub. Health, 348 Mass. 414 (1965) (freedom to pursue one’s lawful business).

Moreover, this Court has already interpreted Article 9 to provide candidates greater protection than the U.S. Constitution.  See Batchelder v. Allied Stores, 388 Mass. 83, 88-89 (1983) (finding no “‘State action’ requirement expressed in art. 9” and seeing “no reason to imply such a requirement, and thereby to force a parallelism with the Federal Constitution”).  Of course, it makes senses that the Court would interpret Article 9 to bestow greater substitution rights on minor parties than the Equal Protection Clause of the Fourteenth Amendment.  The Fourteenth Amendment, unlike Article 9, does not reference elections specifically.  Even the history surrounding the enactment of Article 9 supports the conclusion that a candidate substitution mechanism is required under the Massachusetts Constitution.  John Adams, who authored Article 9, wrote: “There is nothing which I dread so much as a division of the republic into two great parties, each arranged under its leader, and concerting measures in opposition to each other.  This, in my humble apprehension, is to be dreaded as the greatest political evil under our Constitution.”  See Letter to Jonathan Jackson (2 October 1780), The Works of John Adams, vol. 9, p. 511 (emphasis added) (attached hereto at Ex. A).  Yet, as discussed above, a statutory scheme that lacks a substitution mechanism necessarily favors the two major parties, resulting in Adams’ much feared “division of the republic into two great parties.”  Id.  In conclusion, there is ample reason for this Court to find that Article 9 guarantees a right to substitution.  

III.
MASS. GEN LAWS CH. 53, §14 IS UNCONSTITUTIONALLY VAGUE

Should the Court be unable to determine the meaning of G.L. c. 53, §14, then the statute must be held to be unconstitutionally vague as it allows the Secretary to exercise unfettered, unreviewable discretion in deciding whether to permit or deny the substitution of presidential and vice-presidential candidates in any given election.  

A law is void for vagueness if persons “of common intelligence must necessarily guess at its meaning and differ as to its application,” Caswell v. Licensing Commn. for Brockton, 387 Mass. 864, 873 (1983), or if it “subjects people to an unascertainable standard.”  Brookline v. Commn. of the Dept. of Envtl. Quality Engr., 387 Mass. 372, 378 (1982); see also Duke v. Connell, 790 F. Supp. 50, 54 (D.R.I. 1992) (a ballot access statute is unconstitutionally vague “if a reasonable person must necessarily guess at its meaning”).
  Specifically, in the ballot access context, statutes have been found to be unconstitutionally vague if any of the following three conditions obtain: 

· First, the applicable coverage of the statute may be unclear. 

· Second, the statute may fail to specify what those within its reach are required to do in order to comply. 

· Third, the statute may permit public officials to exercise unreviewable discretion in their enforcement of the statute because of a lack of standards.  

Duke, 790 F. Supp. at 54.

In this case, if the Court is unable to determine whether or not G.L. c. 53, §14 provides a mechanism for minor party presidential/vice-presidential candidate substitution, each of these three independently sufficient conditions will be fulfilled.  First, “the applicable coverage of the statute [will] be unclear.”  Id.  Second, as the very applicability of the statute itself will remain in question for minor parties like the Libertarians, the statute will also “fail to specify what those within its reach are required to do in order to comply.”  Id.  Third, the statute’s ambiguity will allow the Secretary, functioning as the sole arbiter of the statute’s coverage and applicability, to continue to operate without any standards in this area.  Id.; see also Grayned v. City of Rockford, 408 U.S. 104, 108 (1972) (“if arbitrary and discriminatory enforcement is to be prevented, laws must provide explicit standards for those who apply them”).   

The problem with allowing the Secretary, who is himself an elected official, to continue to exercise unfettered, unreviewable discretion in permitting or denying substitution requests may be best illustrated by the Secretary’s inconsistent responses to such requests in the past four presidential elections.  In 1995, in response to a request for substitution by the U.S. Taxpayers Party, the Secretary stated that “this office has permitted substitution before, and will continue to permit substitution.”  SUF ¶¶ 23, 24.  Similarly, in 2000, the Secretary told the Reform Party: 

In the event the Reform Party obtains ballot access for an individual, and the party subsequently elects a different individual as its presidential candidate at the party’s August 2000 national convention, the Commonwealth will allow the Reform Party to place the successful nominee on the ballot based on such exigent circumstances.

SUF ¶ 27.  Thus, for the purposes of the 1996 and 2000 elections, the Secretary took the position that the substitution of presidential and vice-presidential candidates was permissible.  However, in 2004, the Secretary changed his position and denied Ralph Nader’s request to substitute the name of his vice-presidential candidate, Peter Camejo.  SUF ¶¶ 29, 31.   This about-face was especially shocking in light of the Secretary’s prior statement to the Boston Globe that “[w]e would find some way, if Nader were to be certified, to substitute Camejo’s name.  The substitution is not their problem.”  SUF ¶ 30.  Of course, the Secretary pulled a similar reversal with the Libertarians in 2008, i.e., first stating that “[i]f the Libertarian Party seeks to substitute a candidate for President who they already got signatures for on nomination papers, our Office can prepare a form that allows members of the party to request the substitution of the candidate” (SUF ¶ 12) and then denying the Libertarians’ subsequent request for substitution (SUF ¶ 18).  

Without intervention by this Court, the Secretary will continue to permit or deny substitution requests at his sole discretion.  The exercise of such “unreviewable discretion” in the enforcement of election laws is repugnant to the principles of constitutional democracy on which this nation was founded.   If  G.L. c. 53, §14 cannot be interpreted, then the statute is undeniably void for vagueness.  

CONCLUSION


For the each of the reasons stated above, the Libertarians respectfully request that this Court grant their motion for summary judgment.
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� G.L. c. 53, §10 provides the deadline by which “[n]omination papers for presidential elector” must be filed with the Secretary, but it does not provide the deadline by which such nomination papers must be submitted to the city and town registrars.  The Secretary’s position is that the earlier deadline for the submission of presidential/vice-presidential candidate nomination papers to city and town registrars is provided by G.L. c. 53, §7, which only refers to nomination papers for city, town, and state offices.  See Secretary’s Mot. to Dismiss, p. 8. 


� G.L. c. 52, titled “Political Committees,” is not relevant to the current analysis.  


� G.L. c. 50, §1 is the definitional section for G.L. c. 50 through G.L. c. 57.


� The alternative means of gaining ballot access -- becoming a recognized “political party” under G.L. c. 50, §1 -- requires a minor party to take action more than two years before the election in which it desires ballot access, i.e., by garnering at least three percent of the vote in the previous biennial election (see G.L. c. 50, § 1) or enrolling at least one percent of the total electorate before the previous biennial election.  See G.L. c. 50, § 1 (“‘Political party’ shall apply to a party . . . which shall have enrolled, according to the first count submitted under section thirty-eight A of chapter fifty-three, a number of voters with its political designation equal to or greater than one percent of the entire number of voters registered in the commonwealth according to said count.”); G.L. c. 53, § 38A (“The board of registrars of voters of every city or town shall submit to the state secretary a count for each precinct of the number of voters enrolled in each political party and each political designation and the number of unenrolled voters.  The count shall be correct as of the last day to register voters under section twenty-six of chapter fifty-one before every regular state and presidential primary and biennial state election...”); G.L. c. 51, § 26 (“registration for the next election shall take place no later than eight o’clock in the evening on the twentieth day preceding such election”); G.L. c. 53, §28 (“State primaries shall be held on the seventh Tuesday preceding biennial state elections…”)


� In Duke, the Secretary of State was permitted full discretion in deciding which candidates would appear on the presidential primary election ballot.  See Duke, 790 F. Supp. at 54.  The court found this impermissible, stating that “[t]he fact that an unduly vague law deprives a court of the ability to review potentially arbitrary or discriminatory decisions of public officials, is one of the principal reasons for the void-for-vagueness doctrine.”  Id. (internal citation omitted).
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