PETITION FOR REHEARING

To the Honorable Presiding Justice and the Honorable Associate Justices of the Court of Appeal of the State of California, Third Appellate District.  Appellant, Heidi Fuller, seeks rehearing of the court’s opinion in the above case filed on March 1, 2012.  

I. The Court Misapplied the Law in Determining that Article IV, Section 5(a) Of The California Constitution And/Or Separation of Powers Extinguishes The Court’s Jurisdiction In This Case.

A. The Appellate Court blurs the distinction between enforceability and enforcement of the residency qualification in applying Article IV, Section 5(a) omitting review of a material issue.
The ancient maxim “For every wrong there is a remedy” is codified in California’s Civil Code, section 3523.  The “wrong” that the appellant seeks to rectify is the lack of enforcement of California’s constitutional residency requirement for legislators.  At this point in the litigation process, there is no remedy that would affect the interests of the Real Party in Interest, Tom Berryhill.   In her prayer, Appellant asked the lower court “Issue a writ of mandate ordering Respondents Attorney General and the Secretary of State to enforce Article IV, section 2, subdivision (c) of the Constitution of the State of California.” (AA 15-16)  Included within the list of specific relief was “Grant such other relief as may be just and proper.” (AA 16)  The word “enforce” presupposes the existence of a constitutional provision or law to which any enforcement mechanism may be applied regardless as to which branch of government or entity ultimately has jurisdiction over the operation of that mechanism. 

As the court stated in Marin Water & Power Co. v. Railroad Com. Of Calif. (1916) 171 Cal. 706, [a] judicial inquiry investigates, declares, and enforces liabilities as they stand on present or past facts and under laws supposed already to exist (emphasis added).”  In the case at bar, whether the supposed existing law, the constitutional residency provision, is validly “enforceable” is an integrally related precondition to the overall enforcement process that the Appellate Court has held is within the jurisdiction of the Legislature:  it is the catalyst signaling the need for any specific enforcement process.  As demonstrated by the opinion of the lower court, if there is no valid “qualification” to enforce, there is nothing to “judge.”  The validity, and therefore the enforceability, of any constitutional provision is a matter of constitutional law firmly within the jurisdiction of the judicial branch to decide.          

While the lower court held it had jurisdiction over the subject matter, it declined to provide the specific relief regarding the candidacy paperwork of Tom Berryhill because, in its opinion, the residency provision of Article IV, section 2(c) violates the Equal Protection Clause of the Fourteenth Amendment of the U.S. Constitution and, therefore, there is nothing that could be validly enforced.

Had the lower court held that the residency provision is valid, the court, at a minimum, could have mandated other “just and proper” relief within its jurisdiction that did not bear on the candidacy of Tom Berryhill such as mandating the Secretary of State to remove any reference to the Attorney General’s opinion regarding the validity and enforceability of the residency requirement from all election materials.  This would be true even if the lower court had held that it lacked jurisdiction to deny a specific candidacy during the pre-primary period.  

Finally, if the very question of the enforceability of the residency requirement is wholly within the jurisdiction of the Legislature, the court still could have mandated the removal of any reference to the Attorney General’s opinion because, like a courts opinion, it too would be impermissibly outside of its jurisdiction.  The court failed to consider what remedies might have been available that avoided infringing on any legislative jurisdiction had they considered the issue of the constitutionality of the residency requirement and found it constitutional.

The appellant appealed a single issue, the lower court’s declaration regarding the constitutionality of the residency provision, because its validity is the pivotal issue of the case. 

B. The Appellate Court’s application of Article IV, Section 5(a) to the preprimary election period has the impermissible effect of foreclosing to any citizen the right to have a court construe the constitutionality of Article IV, Section 2(c) of the California Constitution

Due to the interrelated nature of the two sections of Article IV of California’s Constitution, sections 2(c) and 5(a) and the Appellate Court’s application of section 5(a) to the preprimary election period, citizens effectively are denied their right to judicial review of the residency provision.  
In general, “[a]n action not founded upon an actual controversy between the parties to it, and brought for the purpose of securing a determination of a point of law…will not be entertained.”  Golden Gate Bridge & Highway Dist. v. Felt, (1931) 214 Cal. 308, 316, 5 P.2d 585.  

Any citizen seeking the standing to avail himself of the procedural and substantive due process rights to have a court of competent jurisdiction construe and opine on the constitutionality of California’s one-year residency requirement will necessarily be unable to overcome the stumbling block of a “member” of the legislature that is now permanently lodged in front of the courthouse door.  As the court stated in California Water & Tel. Co. v. Los Angeles (1967) 253 Cal.App.2d 16, 22. 

The concept of justiciability involves the intertwined criteria of ripeness and standing.  A controversy is ‘ripe’ when it has reached, but has not passed, the point that the facts have sufficiently congealed to permit an intelligent and useful decision to be made.  One who invokes the judicial process does not have ‘standing’ if he…does not have a real interest in the ultimate adjudication because the actor has neither suffered nor is about to suffer any injury of sufficient magnitude reasonably to assure that all of the relevant facts and issues will be adequately presented.  When justiciability in a jurisdictional sense exists, the ripeness and standing concepts are metamorphosed in a declaratory relief action into guides for the exercise of judicial discretion in granting or withholding that remedy.”  

It is this necessity for standing within case or controversy with actual potential for injury in our adversarial system, that will continually thwart review of California’s residency requirement for legislators because at least one of the litigants will necessarily be a defined as a “member” of the legislature under the Appellate Court’s current interpretation thereby extinguishing the court’s jurisdiction.

C. The Appellate Court impermissibly attempts to contain the definition of “member” within the boundary of sections 8040 and 8041 of the Election Code.
The court points to the legislature’s definition of candidate to distinguish when a person becomes a “member” for the purpose of applying Article IV, section 5(a). The court notes that when a person files nomination papers and a declaration of candidacy under Election Code sections 8040 and 8041, he must also sign a declaration that he “meets the constitutional residency requirements.” (Opinion p.4)  It is unclear from the opinion, at precisely which point a member of the general public transforms into a member of the legislature for the purposes of jurisdiction for the judgment of his qualifications: when the aforementioned documents are signed, when they are delivered, after the signatures on the nomination papers have been verified, or at the point of certification.

The delivery of the declaration and the nomination papers occurs within the one year time frame before the general election, usually anywhere between four and 10 months before an election.  The court then notes that section 201 of the Election Code requires that the person be “a registered voter and otherwise qualified to vote for that office at the time that nomination papers are issued.” (Opinion p.4)  Again, this brings into consideration the residency requirement.  As the Appellant noted in her Opening Brief, the Real Party in Interest argued that section 201 of the Election Code  TA \l "Election Code § 201" \s "Election Code § 201" \c 2  was intended to “fill the void” resulting from the Secretary of State’s misguided determination that the one-year durational residency provision was unconstitutional. AOB 28.  Section 201 requires one to be a registered voter at the time the nomination papers are filed in order to be eligible to be elected; however, it is for this and future courts to define membership for the purposes of the constitutional application of Article IV, section 5(a) exclusivity provision.  Additionally, the Ninth Circuit Court of Appeals has held that section 201 is unconstitutional as it applies to candidates for the United States House of Representatives “because the states do not have the power to add to or alter the requirements enumerated in the Qualifications Clause.”  Schaefer v. Townsend, (2000) 215 F.3d 1031, 1037-1039, certiorari denied 121 S.Ct. 1225, 532 U.S. 904, 149 L.Ed.2d 136 TA \l "Schaefer v. Townsend, (2000) 215 F.3d 1031, certiorari denied 121 S.Ct. 1225, 532 U.S. 904, 149 L.Ed.2d 136" \s "Schaefer v. Townsend" \c 1 .  If the residency clause is unconstitutional, then, in the absence of a residency requirement, section 201 is similarly unconstitutional because it places an additional requirement.

II. The Court Impermissibly Denied The Appellant’s Right To An Appeal Under Section 904.1(a)1 Of The Code Of Civil Procedure By Failing To Address The Issue Of Residency 


Pursuant to section 904.1(a) of the California Code of Civil Procedure, “An appeal…may be taken from… a judgment.”  In the case at bar, the appellant appealed the singular issue of whether the one-year durational residency requirement under Article IV, Section 2(c) of the California Constitution violates the Equal Protection Clause of the United States Constitution.  This issue was not addressed by the court and for the reasons stated above should have been addressed by the court.  The issue on appeal is an issue constitutional interpretation.  Whether or not the legislature is entitled to judge the qualifications of its members, the legislature is not permitted to interpret the constitution.  It is the courts must determine the issue on appeal so that the legislature may rely on a proper standard.
III. The Court Should Have Reversed The Opinion Of The Lower Court And Remanded The Case For Either Further Consideration or Dismissal As Void Ab Initio Thereby Avoiding A Miscarriage Of Justice

Under article VI, section 13 of the California Constitution, "No judgment shall be set aside . . . for any error as to any matter of procedure, unless, after an examination of the entire cause, including the evidence, the court shall be of the opinion that the error complained of has resulted in a miscarriage of justice."  Under People v. Watson (1956) 46 Cal.2d 818, 836, the miscarriage of justice standard for reversal requires a showing "that it is reasonably probable that a result more favorable to the appealing party would have been reached in the absence of the error." (See also Cassim v. Allstate Ins. Co. (2004) 33 Cal.4th 780, 800-802."   The court in College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 715 stated,  '[A] "probability" in this context does not mean more likely than not, but merely a reasonable chance, more than an abstract possibility.”  In Cassim v. Allstate Ins. Co. (2004) 33 Cal.4th 780, 800-802, the court stated, “Although the Watson standard is most frequently applied in criminal cases, it applies in civil cases as well… Accordingly, errors in civil trials require that we examine ‘each individual case to determine whether prejudice actually occurred in light of the entire record.’"” (citing Soule v. General Motors Corp. (1994) 8 Cal.4th 548, 34 Cal. Rptr. 2d 607, 882 P.2d 298). The Watson standard is essentially congruent with the statutory standard for reversal set forth in Code of Civil Procedure section 475, which provides in pertinent part that "[n]o judgment ... shall be reversed or affected by reason of any error, ruling, instruction, or defect, unless it shall appear from the record that such error, ruling, instruction, or defect was prejudicial, and also that by reason of such error, ruling, instruction, or defect, the said party complaining or appealing sustained and suffered substantial injury, and that a different result would have been probable if such error, ruling, instruction, or defect had not occurred or existed. There shall be no presumption that error is prejudicial, or that injury was done if error is shown." The Watson test applies to the type of error at issue in this case, which involves a declaration by the lower court that the one-year constitutional durational residency requirement is unconstitutional.  The Appellate courts failure to address the residency issue for the reasons addressed above has resulted in a miscarriage of justice.

CONCLUSION


For the foregoing reasons, petitioner and appellant respectfully requests that this petition for rehearing be granted.
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