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JURISDICTIONAL STATEMENT  

Appellee agrees with Appellants’ Statement of Jurisdiction.  (Opening Brief 

(“Op. Br.” at 1.) 

ISSUE PRESENTED FOR REVIEW 

Appellants presented no evidence that they were severely burdened by the 

deadline to file a petition for new party recognition 180 days prior to the primary 

election and Appellee Secretary of State Bennett presented unrefuted evidence of 

the important state interest that supports that deadline.  Under these circumstances, 

did the district court correctly uphold the statutory deadline and grant summary 

judgment in favor of the Secretary? 

STATEMENT OF THE CASE 

On February 25, 2014, Plaintiffs-Appellants Arizona Green Party and 

Claudia Ellquist (hereinafter collectively referred to as “the Party”) filed a 

Complaint seeking declaratory and injunctive relief against Defendant Ken 

Bennett, the Arizona Secretary of State (“the Secretary”), alleging that Ariz. Rev. 

Stat. (“A.R.S.”) § 16-803 is unconstitutional to the extent that it requires a petition 

for new party recognition be filed 180 days prior to a primary election.  

(Appellants’ Excerpts of Record (“ER”) 260–266.)  Because this was an expedited 

election case, the parties stipulated and the district court ordered a briefing 

schedule for cross-motions for summary judgment.  (Dkt. 8–9; ER 269.)  After 
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hearing oral argument, the district court granted summary judgment in favor of 

Secretary Bennett.  (Supplemental Excerpts of Record (“SER”) 4.)  The district 

court entered judgment in favor of Defendant on May 16, 2014.  (ER 3.)  The Party 

filed a timely notice of appeal on the same day.  (ER 1.) 

STATEMENT OF FACTS 

The Party alleged that the statutory deadline for filing a petition for 

recognition as a new political party is facially unconstitutional under the First and 

Fourteenth Amendments to the U.S. Constitution.  (ER 265 at ¶ 24.)  For the 2014 

election cycle, the deadline to submit new party petitions was February 27, 2014.  

(ER 46 at ¶ 30.)  The Party did not submit any petitions by the deadline, and 

instead filed this action.  (ER 21 at ¶ 5; ER 260; SER 5.) 

I. Arizona’s Statutory Scheme for New Party Recognition 

Arizona law provides that a new political party may become eligible for 

recognition at the next primary election and be given representation on the next 

general election ballot, if the party files a petition with the Secretary that meets 

statutory requirements.  A.R.S. § 16-801.  Once a political party has met those 

statutory requirements, it is entitled to representation through the next two 

regularly scheduled general elections for federal office immediately following 

recognition of the party and may qualify for continued representation in successive 

election cycles if other qualifications are met.   
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Party recognition means that a given political party will have a separate 

ballot at the primary election.  See, e.g., A.R.S. § 16-461 (providing for the 

preparation of sample primary election ballots with submission of “the sample 

ballot proof of each party to the county chairman”); A.R.S. § 16-462 (providing the 

form of paper primary election ballots which must state “official ballot of the 

________ party” and that each political party’s ballot must be designated by a 

different color ink; A.R.S. § 16-463 (requiring each party’s ballot to be designated 

by a different color; A.R.S. § 16-467 (providing that there shall be a separate ballot 

for each party entitled to participate in the primary and that independent voters or 

registered voters with no party preference may designate the ballot of one of the 

recognized parties for that primary election).  The State and its fifteen counties are 

responsible for the costs associated with preparation of the ballots and conducting 

the primary elections.  A.R.S. §§ 16-404, -461(D). 

Petitioners for recognized-party status must collect signatures equal to not 

fewer than one and one-third percent of the total votes cast for governor at the last 

preceding general election at which a governor was elected.  See A.R.S. § 16-801.  

Thus, for new party recognition at any time since the November 2010 general 

election (the last gubernatorial election), petitioners were required to collect a 

minimum of 23,041 signatures.  (ER 40 at ¶ 4.)  That number represents one and 
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one-third percent of the total votes cast for governor (1,728,081) in the 2010 

general election.  (Id.) 

A. Legislative Changes to A.R.S. § 16-803 

The procedure for a party seeking new party recognition underwent a small 

change after the 2010 election.  (ER 40 at ¶ 5.)  While the formula for determining 

whether a party qualifies for recognition stayed the same, the procedure for 

verifying the petition signatures has changed to be more akin to the processing of 

petitions for initiatives, referenda, and recalls.  (Id.)  Consequently, the burden on 

parties seeking recognition has not changed, but the burden on the Secretary has 

increased, and the burden on the counties has lessened.  (Id.) 

Before the 2011 and 2012 legislation, a party seeking statewide recognition 

(“the applicant”) was required to file individual petitions with each county for 

signature verification.  See A.R.S. § 16-803(B) (2000).1  (ER 40–41 at ¶ 6.)  The 

petitions had to be submitted to the Secretary no later than 140 days before the 

primary election for certification.  (Id.)  Under A.R.S. § 16-803(C) (2000), each 

county recorder had to verify and count one hundred percent of the signatures 

submitted and prepare a certification summarizing the results of the signature-

verification process within thirty days after submission.  (ER 41 at ¶ 8.)  After 

receipt of the petition from the applicant along with the counties’ certifications, the 

                                           
1 The relevant statutes are provided in ER 139–48. 
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Secretary’s Office tallied up the number of sheets and the number of verified 

signatures for each county to determine whether the petitioning organization had 

submitted the minimum number of required signatures.  (ER 41–42 at ¶¶ 9–13.)  

Staff hours for the Secretary’s Office to complete this process totaled no more than 

a few hours.  (ER 42 at ¶ 14.)   

In 2011 and 2012, respectively, the Legislature enacted S.B. 1471 and H.B. 

2033, which together created a process for the verification of new party petitions 

that is very similar to the processes used for verifying petitions for initiatives, 

referenda, and recall.  (ER 42 at ¶¶ 15–17.)  Under this revised procedure, the 

Secretary’s Office is required to take various steps to eliminate certain signatures 

from eligibility for verification, group and organize the petition sheets, count the 

number of eligible signatures remaining after review, and select a random twenty 

percent sample to be sent to the counties for verification.  (ER 43 at ¶ 18.)  The 

Secretary’s Office has seven business days to complete these steps, and when such 

a petition is filed, expects to use much, if not all of that statutorily allotted time.  

(ER 43 at ¶¶ 18–19.)   

After the counties complete the verification of the randomly selected 

signatures from their counties, the Secretary’s Office must then tally the total 

number of valid signatures to determine the percentage of valid signatures in the 

sample, and then calculate the projected number of valid signatures submitted by 
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the applicant.  (ER 44 at ¶ 20.)  If that number is at least one hundred percent of the 

minimum required, the Secretary must certify that the party shall be recognized.  

(Id.) 

B. The State’s Rationale for the New Party Petition Deadline 

The deadline for filing new party petitions—as with many other election-

related deadlines—is linked by statute to the date of the primary election.  (ER 46 

at ¶ 29.)  In 2007 and 2009, the Legislature successively amended A.R.S. § 16-201 

to provide that the primary election shall be held on the tenth Tuesday prior to the 

general election.  (Id.)  There are many tasks that must be completed before the 

primary election, and many of those depend to some extent on the status of the 

various political parties.  (ER 46 at ¶ 30.)  It is necessary that the recognized 

political parties be set long before the primary election itself.  (Id.)  These tasks 

include: 

• Calculation of the candidate signature requirements by March 1, 2014 
(A.R.S. §§ 16-168(G), -322(B)); 

• Candidate filings between April 28, 2014 and May 28, 2014 (A.R.S. 
§§ 16-311, -341); 

• Mailing notices to voters on the permanent early voting list by May 
28, 2014 (A.R.S. § 16-544(D)); 

• Resolution of nomination petition challenges—the filing deadline was 
June 11, 2014 (A.R.S. § 16-351); 

• Finalizing the primary ballots with the printers by June 27, 2014; 
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• Mailing the primary ballots to the uniformed and overseas voters by 
July 12, 2014 (A.R.S. § 16-544(F)); 

• Program and test electronic ballot tabulating systems and accessible 
voting system units—testing begins on July 24, 2014 (A.R.S. § 16-
449); and  

• Early voting for the 2014 primary election begins on July 31, 2014 
(A.R.S. § 16-542(C)). 

(ER 46–49 at ¶¶ 31–40.)   

In addition to the numerous tasks that must be completed before the primary 

election, the following tasks, among others, must be completed after the primary 

election and before the general election:   

• Processing thousands of provisional ballots and early ballots dropped 
off at the polling places (A.R.S. § 16-584(E)) 

• Conducting hand counts and audits (A.R.S. § 16-602);  

• Conducting recounts or contests, if necessary (A.R.S. §§ 16-661 
through -676); 

• Canvassing the election results (A.R.S. §§ 16-642, -645); 

• Issuing certificates of nomination (A.R.S. § 16-645); 

• Creating the general election database;  

• Preparing and proofing general election ballots for printing, including 
translation of ballots into Spanish and Native American languages, as 
required by federal law (A.R.S. § 16-510);  

• Programming and testing voting equipment and accessible voting 
devices (A.R.S. § 16-449); and 

• Issuing early ballots, including to military and overseas voters, which 
must be issued at least forty-five days prior to the general election day 
(A.R.S. §§ 16-542, -543(A), -544). 
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(ER 49–50 at ¶¶ 41-42.)  Pushing the primary election date to ten weeks before the 

general election relieved some of the burden on the counties to complete these 

tasks in time.  (ER 49 at ¶ 41.)   

In 2011, several years after the primary election was moved to ten weeks 

before the general election, the Americans Elect Party successfully obtained new 

party representation.  (ER 50 at ¶ 44.)  The Americans Elect Party submitted a total 

of 2,918 sheets containing 27,288 verified signatures, exceeding the required 

minimum number by over four thousand signatures.  (ER 50 at ¶ 45.)  In addition, 

the Americans Elect Party filed over six months before the deadline.  (ER 50 at ¶ 

46.) 

II. Ballot Access for Candidates in Arizona 

At oral argument, counsel for the Party raised for the first time an argument 

that the 180-day petition-filing deadline was too early because it was tied to the 

primary election date and there was no requirement for the Party to participate in a 

primary.  (SER 19–20.)  The Party asserted that it could hold a convention to 

nominate its candidates.  (Id. at 22–23, 25–28, 32–33, 42–43.)  This issue was not 

briefed below by the parties.  However, to the extent that the Court wishes to 

consider it, the Secretary provides the following additional information. 

Arizona law provides multiple methods for obtaining ballot status as a 

candidate for the general election.  First, there is the nomination by primary 
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election process.  A.R.S. § 16-311.  Under this method, a candidate must file his 

nomination paperwork by the end of the filing period, which is generally late May, 

survive the nomination challenge period in June, and then be his party’s victor in 

the primary election, held in late August.   

A second method, nomination other than by primary, also requires the 

candidate to file his nomination papers by the end of the filing period in May, 

survive the challenge period, and then be printed on the general election ballot.  

A.R.S. § 16-341.  Under this method, a candidate may include a ballot designation 

of up to three words to identify himself or herself as a member of a particular 

party.  (Addendum (“Add.”) 1.)2  For the 2014 general election ballot, several 

independent candidates filed under A.R.S. § 16-341.  See http://azsos.gov/election/ 

2014/general/IndependentCandidates.htm (last visited Oct. 29, 2014).  Fred Botha, 

for example, is a candidate for representative of state legislative district no. 22 and 

identifies himself with the “Independent New Dude” party.  Id. 

                                           
2 Addendum 1 is a true and accurate copy of the sample form for a candidate 

seeking nomination under A.R.S. § 16-341.  This form is published by the 
Secretary of State’s Office and is available online in the Election Procedures 
Manual, which the Secretary is obligated to issue under A.R.S. § 16-452.   The 
Election Procedures Manual provides rules that have the force and effect of law, 
such that violations are punishable as class 2 misdemeanors.  A.R.S. § 16-452(C).  
This form is available at http://azsos.gov/election/Electronic_Voting_System/ 
manual.pdf  (page last visited on October 29, 2014) at 336.  The Secretary asks the 
Court to take judicial notice of this form under Fed. R. Evid. 201. 
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Finally, a person may file as a write-in candidate.  A.R.S. § 16-312.  The 

deadline for filing as a write-in candidate is forty days before the election, which 

for the 2014 general election, was September 25, 2014.  Being a write-in candidate 

means that the name is not printed on the ballot and instead voters must write in 

the candidate’s name.  However, the names of the write-in candidates for whom 

the Secretary is the filing officer are publicized on the Secretary’s website and 

posted at all polling places.  A.R.S. § 16-312(E).  Like section 341 candidates 

above, write-in candidates may also designate a political party to be posted along 

with their names.  (Add. 2.3) 

III. Arizona’s Presidential Preference Election 

Under Arizona law, the presidential preference election is not a traditional 

election where someone is definitively elected to office, rather this is Arizona’s 

chosen method for indicating to the national political parties whom the state 

electors support for candidacy for the office of United States President.  See A.R.S. 

§ 16-241.  In 2012, Arizona’s presidential preference election was held on 

February 28th.  At that time, the Republican Party and the Green Party 

participated.  See http://azsos.gov/election/2012/PPE/canvass2012ppe.pdf (last 

                                           
3 Addendum 2 is a true and accurate copy of the sample form for write-in 

candidates seeking to be placed on the ballot pursuant to A.R.S. § 16-312.  This 
form is available at http://azsos.gov/election/Electronic_Voting_System/ 
manual.pdf (page last visited on October 29, 2014) at 337.  The Secretary asks the 
Court to take judicial notice of this form under Fed. R. Evid. 201. 
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visited October 29, 2014.)  Only registered members of the parties participating in 

a presidential preference election are eligible to cast votes on the respective official 

ballots.  A.R.S. § 16-241.   

In the late summer of 2012, the national political parties held their national 

conventions at which time the candidates for president were officially nominated.  

(Add. 3.4)  The Democratic, Green, Libertarian, and Republican Parties each 

submitted official certifications of presidential nomination for their respective 

candidates in September of that year.  Each of those candidates was placed on the 

ballot for the general election.  See http://azsos.gov/election/2012/General/ 

Canvass2012GE.pdf (last visited October 29, 2014).   

SUMMARY OF THE ARGUMENT 

The Party has conflated its right to place candidates on the ballot with the 

right to have continued statewide recognition that includes a primary election run 

at the State’s and the counties’ expense.  In analyzing ballot access cases, the court 

must first determine whether the burden on the party seeking ballot access is 

severely burdened.  If the burden is severe, then the government must demonstrate 

                                           
4 Addendum 3 is a true and accurate copy of the official certifications of 

presidential nominations from recognized parties in Arizona.  These certifications 
are available online at http://azsos.gov/election/2012/General/Presidential/ (last 
visited on October 29, 2014) and then clicking on the individual links for each of 
the four recognized parties.  Appellee asks the Court to take judicial notice of these 
official public records under Fed. R. Evid. 201. 
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that the regulation is narrowly tailored to serve a compelling interest.  If, however, 

the burden is not significant, the regulation will be upheld if it is rational.   

Here, the district court correctly concluded that the Party provided no 

evidence that it was significantly burdened by the 180-day deadline before the 

primary election to file petitions for new party recognition.  On the other hand, the 

district court correctly noted the significant and important interests that this 

deadline serves in the administration of Arizona’s elections.   

The Party has not identified any errors that the district court made below but 

raised the same arguments they made below.  This Court should therefore affirm 

the district court’s judgment. 

ARGUMENT 

I. The District Court Correctly Upheld A.R.S. § 16-803 as Constitutional.  

A. Standard of Review. 

This Court reviews a district court’s grant of summary judgment de novo.    

Henderson v. City of Simi Valley, 305 F.3d 1052, 1055 (9th Cir. 2002).  Summary 

judgment is appropriate if, drawing all inferences in favor of the nonmoving party, 

there are no genuine issues of material fact.  Id.  When parties file cross-motions 

for summary judgment, the court must consider each motion on its own merits.  

Fair Housing Council of Riverside Cnty., Inc. v. Riverside Two, 249 F.3d 1132, 

1136 (9th Cir. 2001).  The Court may affirm for any reason supported by the 
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record.  Travelers Prop. Cas. Co. of Am. v. ConocoPhillips Co., 546 F.3d 1142, 

1145 (9th Cir. 2008).   

B. The District Court Applied the Correct Framework for Analyzing 
First Amendment Ballot Access Issues. 

In its Opening Brief, the Party appears to argue that the district court should 

have used a heightened level of scrutiny to determine whether Arizona’s 180-day 

deadline for filing new party recognition petitions was constitutional.  (Op. Br. at 

17, citing Citizens to Establish a Reform Party in Arkansas v. Priest, 970 F. Supp. 

690, 695–96 (E.D. Ark. 1996).  However, the federal courts have recognized that 

not all election statutes that burden associational rights are subject to heightened 

scrutiny.   

The Supreme Court has recognized that States may, and inevitably must, 

enact reasonable regulations of parties, elections, and ballots to reduce election- 

and campaign-related disorder.  Burdick v. Takushi, 504 U.S. 428, 433 (1992); see 

also Storer v. Brown, 415 U.S. 724, 730 (1974) (“[A]s a practical matter, there 

must be a substantial regulation of elections if they are to be fair and honest and if 

some sort of order, rather than chaos, is to accompany the democratic processes.”)   

“[I]n considering a constitutional challenge to an election law, a court must 

weigh ‘the character and magnitude of the asserted injury to the rights protected by 

the First and Fourteenth Amendments’ against the ‘precise interest put forward by 

the State as justification for the burden imposed by its rule.’”  Nader v. Brewer, 
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531 F.3d 1028, 1034 (9th Cir. 2008) (quoting Anderson v. Celebrezze, 460 U.S. 

780, 789 (1983).  In Burdick, the Supreme Court clarified that the rigorousness of 

the inquiry “depends upon the extent to which a challenged regulation burdens 

First and Fourteenth Amendment rights.”  Burdick, 504 U.S. at 434.  “[W]hen 

those rights are subjected to ‘severe’ restrictions, the regulation must be ‘narrowly 

drawn to advance a state interest of compelling importance.’”  Id. (quoting Norman 

v. Reed, 502 U.S. 279, 289 (1992)).  “But when a state election provision imposes 

only ‘reasonable, nondiscriminatory restrictions’ upon the First and Fourteenth 

Amendment rights of voters, ‘the State’s important regulatory interests are 

generally sufficient to justify’ the restrictions.”  Id. (quoting Anderson, 460 U.S. at 

788); see also Libertarian Party of Wash. v. Munro, 31 F.3d 759, 761 (9th Cir. 

1994) (citing Burdick and stating that if the challenged election regulation causes a 

severe burden, it must be narrowly tailored to achieve a compelling interest, while 

if the burden is slight, the regulation will survive review as long as it has a rational 

basis.)   

Since Burdick, the Supreme Court noted that it had not identified a litmus 

test for measuring the severity of a burden that a state law imposes on a political 

party.  Crawford v. Marion Cnty. Election Bd., 553 U.S. 181, 191 (2008).  More 

recently, the Eighth Circuit, facing a challenge similar to the present case, 
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explained that the level of scrutiny varies with the burden on the political party 

seeking ballot access: 

To determine whether a State overstepped the 
limitations of its broad regulatory powers by enacting a 
ballot access scheme that impermissibly infringes upon 
the rights of citizens to associate, we must weigh the 
character and magnitude of the burden the State’s rule 
imposes on those rights against the interests the State 
contends justify that burden, and consider the extent to 
which the State’s concerns make the burden necessary.  
Regulations imposing severe burdens on plaintiffs’ rights 
must be narrowly tailored and advance a compelling state 
interest.  Lesser burdens, however, trigger less exacting 
review, and a State’s important regulatory interests will 
usually be enough to justify reasonable, non-
discriminatory restrictions.  Thus, we observe that not 
every electoral law that burdens associational rights is 
subject to strict scrutiny. 

Green Party of Ark. v. Martin, 649 F.3d 675, 680 (8th Cir. 2011).  There, the court 

examined Arkansas’s ballot access scheme and found that the process was “far 

from an impossible task” and that “achieving ballot access is a task that can be, and 

has been, accomplished with regularity,” including by the Green Party itself on 

multiple occasions.  Id. at 684.  The court then held that the burdens Arkansas’s 

statutes imposed on the Green Party were not severe, and refused to apply 

heightened scrutiny.  Id. at 685.  As discussed below, the district court correctly 

concluded that the Party had not demonstrated that A.R.S. § 16-803 imposed a 

severe burden on it. 
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C. The District Court Correctly Concluded that the Party Did Not 
Demonstrate a Severe Burden and Therefore a Rational Basis 
Standard Applied. 

The Party discusses the historical importance of minority parties at length in 

their Opening Brief, without providing the Court with some vital context.  (Op. Br. 

at 4–14.)  Although minority parties serve a valuable role in the democratic 

process, they are still subject to rules that serve the election administrative process.  

What the Party left out is that the idea of publicly financed primary elections to 

determine party candidates for the general election is a relatively recent 

development:   

For almost half of this nation’s existence, states 
did not regulate ballot access for the simple reason that 
the government did not provide printed ballots.  Instead, 
each political party was eager to supply voters with 
ballots listing their own candidates for each office.  
Voters simply chose the ballot of the party that most 
appealed to them, and could mark changes on it if they 
did not want to vote a straight-party ticket.  In the late 
1880s, however, as part of Progressive-era reforms 
designed to combat vote-buying and the influence of 
party political machines, states adopted the so-called 
Australian, or government-printed, ballot. 

Dmitri Evseev, A Second Look at Third Parties:  Correcting the Supreme Court’s 

Understanding of Elections, 85 B.U. L. Rev. 1277, 1283 (2005); see also Samuel 

Issacharoff, Pamela S. Karlan, and Richard H. Pildes, The Law of Democracy 348–

52 (2d ed. 2002).   
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The relevant inquiry is therefore whether A.R.S. § 16-803 causes a severe 

burden to a minor party’s efforts to obtain ballot recognition, and the relevant case 

law precedent then is limited to those cases that address a minor party’s attempt to 

obtain ballot recognition, or in other words, access to the publicly financed primary 

election processes.  Here, the Party provides this Court with numerous cases about 

ballot access, but they are irrelevant because (1) they are concerned with individual 

candidates seeking to be placed on the ballot; (2) they are concerned with 

presidential elections, which have different concerns; or (3) they are otherwise 

distinguishable.  And there is no case that holds that a particular deadline is 

unconstitutional on its face without taking into account the State’s election process 

as a whole and where that deadline fits into the process.   

The Party’s only claim is that the deadline for filing petitions for new party 

recognition, which falls 180 days before the primary election is too soon.  The 

Party asserts that this deadline is facially unconstitutional and asks this Court to 

declare that 180 days is too early as a matter of law.  The Party did not allege that 

Arizona’s primary election process, that the deadline for candidates to file 

nomination papers, or that any other election statutes are unconstitutional.  (SER 

13 (noting that “Plaintiffs expressly disclaimed any challenge to the other statutory 

requirements and time frames at oral argument”); (Op. Br. at 14).  The district 

court, in its Order, outlined the Party’s allegations: 
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• They [the Party] would not be able to collect 
sufficient signatures by February 27, 2014. 

• The petition requirements “are so onerous for third 
parties such as the Arizona Green Party that they 
must begin each campaign to regain ballot status 
immediately following the conclusion of the 
previous election cycle.” 

• The February deadline “can greatly increase the 
costs minor parties incur collecting the required 
number of signatures for their qualifying 
petitions.” 

• The February deadline is “not designed to allow a 
reasonabl[y] diligent minor party organization to 
qualify for ballot access.” 

• “Requiring minority political parties to gather 
signatures on their petitions so early, when the 
mind of the general public and the attention of the 
media is not focused on the general elections, i[s] 
unduly burdensome.” 

(SER 10–11.)  The district court then noted that the Party offered no evidence to 

support those assertions.  (SER 11.)  Instead, the district court noted that the 

Party’s argument could be distilled to a claim that other courts had struck down 

various deadlines, and therefore Arizona’s deadline must also be unconstitutional.  

(SER 12.)   

The Party does not claim that the district court erred by failing to consider 

some evidence of the burden that it has allegedly been subjected to.  Instead, the 

Party discusses the important role that minor parties play in the democratic process 
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and the overall burden to voters if minor parties are not able to participate in the 

process.  (Op. Br. at 16–22.)  The Party, however, fails to demonstrate that this 

particular regulation—the 180-day deadline set forth in A.R.S. § 16-803—

forecloses its opportunity to participate and therefore constitutes a severe burden.   

The Party also does not claim that the district court erred in failing to 

consider the cases that it cited in its summary-judgment motion.  Instead, the Party 

just recites those same cases without any discussion of the regulations involved, 

the context of the regulations in the respective States’ election regimes, or the 

evidence of burdens on the political parties or candidates.  But the district court 

correctly noted that challenges to election laws are context dependent.  (SER 9, 

citing Burdick, 504 U.S. at 434.)  The authorities the Party cites provide no 

persuasive or precedential authority showing that the district court erred. 

For example, the Party relies on Citizens to Establish a Reform Party in 

Arkansas v. Priest (“Priest”), 970 F. Supp. 690 (E.D. Ark. 1996).  In that case, the 

party challenged a January 2nd deadline for filing petitions for new party 

recognition.  In contrast to this case where the Party provided no evidence, the 

party in Priest presented expert testimony that the deadline was too early, served 

no state interests in regulating ballot access, and constituted an unreasonable 

burden.  Id. at 694–95.  There was further evidence that no minor parties had been 

able to qualify for ballot status in the preceding twenty-five years.  Id. at 696.  
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Furthermore, unlike under Arizona law, Arkansas election statutes required 

established political parties to hold their own primary elections.  Id. at 694.  Based 

on this evidence, the court concluded that the burden on the party was sufficiently 

severe to warrant strict scrutiny because the statutes “serve[d] to bar altogether the 

recognition of a new political party in Arkansas.”  Id. at 697.   

In the case at bar, the Party had previously qualified for party recognition in 

2010 albeit with a two-week, court-ordered extension due to a mid-election cycle 

change in the primary date.  And another minor party, the Americans Elect Party, 

qualified in 2011 under the February deadline.5  (ER 44, ¶ 23; ER 50, ¶¶ 44–46; 

SER 7.)  While the fact that other minor parties have been able to qualify under 

Arizona’s statutory scheme is not dispositive of the deadline’s constitutionality, it 

does demonstrate that Arizona’s statutory scheme does not completely bar minor 

parties from obtaining ballot status. 

The Party cites several other cases for the proposition that the deadlines are 

too early and therefore unconstitutional.  (Op. Br. at 23.)  However, an 

examination of those cases shows that they are distinguishable.  For example, in 

MacBride v. Exon, 558 F.2d 443 (8th Cir. 1977), the court considered a February 

deadline for recognition of minor parties in the context of the 1976 presidential 
                                           

5 The 2011 and 2012 amendments to A.R.S. § 16-803 did not change the 
deadline, which has remained 180 days before the primary election, but instead 
required the petitioning party to submit its petition signatures to the Secretary, 
rather than the county election officers.  (ER 56, ¶ 8; ER 139–44.) 
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election.  Id. at 446.  The Nebraska statute required the Libertarian Party to submit 

petitions for new party recognition nine months before the general election.  Id.  As 

this case was decided before Burdick, it did not follow the analysis outlined above, 

but instead held that in the circumstances of that case, the deadline was 

unconstitutional.  Id. at 449.  The court stated that while some regulation may be 

appropriate, “a state may not constitutionally impose requirements or restrictions 

based on time or organizational structure which effectively prevent a third party 

presidential candidate from ever gaining a position on the state’s general election 

ballot.”  Id.   

The MacBride court noted that presidential elections are distinct from 

statewide or local elections: 

While the organized support that may rally around 
an independent candidate after the national conventions 
of the major parties may give itself a party label, it is not 
ordinarily a political party in the sense that it is an 
organization having a continuity of existence from year 
to year and election after election.  It is more of an ad hoc 
committee set up on a more or less national basis to 
support an independent candidate. 

Id.  With respect to the 1976 presidential election, several other courts ruled the 

same way in similar circumstances to require States to place minor party 

presidential candidates on the general election ballots.  McCarthy v. Briscoe, 429 

U.S. 1317 (1976); McCarthy v. Hardy, 420 F. Supp. 410 (E.D. La. 1976); 
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McCarthy v. Kirkpatrick, 420 F. Supp. 366 (W.D. Mo. 1976); McCarthy v. Noel, 

420 F. Supp. 799 (D.R.I. 1976).6 

As previously noted, the Party did not argue that any other Arizona election 

statutes besides A.R.S. § 16-803’s deadline were unconstitutional.  The Party did 

not allege that this deadline will hamper the Party’s ability to nominate a candidate 

for the next presidential election in 2016.  Nevertheless, Arizona’s statutory 

scheme does not preclude minor parties from nominating presidential candidates.  

Under A.R.S. § 16-341(G), “a nomination petition for the office of presidential 

elector shall be filed not less than sixty nor more than ninety days before the 

general election.”  Thus, the effective final date for a party to hold its national 

convention, to nominate its presidential candidate, and to communicate that 

information to the secretary of state is late September of an election year.  For 

those parties that are recognized in Arizona, the candidate’s name is printed on the 

ballot along with the party name.  See, e.g., http://azsos.gov/election/2012/General/ 

Presidential/ and then click on the individual party names for the certifications for 

the candidates for the 2012 presidential election.   
                                           

6 The Party also cited two unreported district court cases (California Justice 
Comm. v. Bowen, No. CV12-3956 (C.D. Cal. October 18, 2012); The Constitution 
Party of New Mexico v. Duran, No. 1:12-325 (D.N.M. December 19, 2013), but 
did not provide slip copies as required by Fed. R. App. P. 32.1(b).  These cases 
also involved new party filing deadlines in connection with presidential 
nominations and are for that reason irrelevant to this Court’s analysis.  The 
summary-judgment orders for both cases are attached as Addendum 4 and 5, 
respectively. 

Case = 14-15976, 11/03/2014, ID = 9299738, DktEntry = 13-1, Page   31 of 44

31 



23 

And for those parties that are not recognized in Arizona, the candidate’s 

chosen party designation is identified on the ballot as well.  See, e.g., 

http://azsos.gov/election/2012/General/Canvass2012GE.pdf.  For example, in 

2012, Virgil Goode was a write-in candidate for president representing the 

Constitution Party.7  Although the Constitution Party was not a recognized political 

party under Arizona law, the party name was still identified along with the 

candidate’s name, vice presidential candidate’s name, and presidential electors on 

the official canvass.  

The Party next relies on Libertarian Party of Kentucky v. Ehrler, 776 F. 

Supp. 1200 (E.D. Ky. 1991), in which the Court struck a deadline that required 

minor party candidates that would not be nominated at primary elections to submit 

their petitions at least 119 days before the primary and 280 days before the general 

election.  Id. at 1203–04, -06.  While the opinion is not clear, it appears that minor 

party candidates had to file before major party candidates, even though they would 

not be participating in the primary election and would be placed directly on the 

general election ballot.  And it appears that the State’s sole justification was that a 

prior Seventh Circuit case had upheld a filing deadline of 323 days prior to the 

general election.  Id. at 1205–06.  This case is not relevant because it addresses 

candidate-filing deadlines rather than the deadline for filing petitions for political 
                                           

7 The procedure for filing as a write-in candidate for president is set forth in 
A.R.S. § 16-312(G). 
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party recognition.  Furthermore, the Party did not allege that the deadlines for 

candidates to submit their nomination papers—whether under A.R.S. § 16-311 for 

nomination by primary, under A.R.S. § 16-312 for inclusion as write in candidates, 

or under A.R.S. § 16-341 for nomination other than by primary—were 

unconstitutional.   

The Party cited numerous other cases involving candidate filing deadlines 

rather than the deadline for filing petitions for new party recognition and they are 

similarly irrelevant to this Court’s analysis:  Anderson, 460 U.S. 780 (1983); Nader 

2000 Primary Comm., Inc. v. Hazeltine, 110 F. Supp. 2d 1201 (D.S.D. 2000); 

Cripps v. Seneca Cnty. Bd. of Elections, 629 F. Supp. 1335 (N.D. Ohio 1985). 

The Party cited McLain v. Meier, 637 F.3d 1159 (8th Cir. 1980), noting that 

there the court struck a June deadline for new political parties in North Dakota 

even though the deadline was tied to the primary election that would be held ninety 

days later.  There, the plaintiff raised constitutional concerns about the early 

deadline coupled with the high signature requirement, as well as other regulations 

that favored incumbents.  Id. at 1161.  The opinion did not indicate whether there 

was evidence in the record concerning the State’s rationale for the deadline.  

Instead, the court held that the challenged regulations were unconstitutional 

because they were the only method of ballot access for a new political party.  Id. at 

1162.  The court was not persuaded by the State’s argument that the candidate had 

Case = 14-15976, 11/03/2014, ID = 9299738, DktEntry = 13-1, Page   33 of 44

33 



25 

another opportunity for ballot access by filing later with much fewer signatures as 

an independent candidate, because that method would not afford him the 

opportunity to identify himself as a member of his particular party.  Id. at 1165.  

McLain is not dispositive here because (1) it predated the Burdick analysis and (2) 

unlike the statutory provisions in North Dakota, Arizona law provides numerous 

methods for candidates to obtain access to the ballot and identify themselves as 

members of the Party.   

While there appears to be no Ninth Circuit case addressing the precise issue 

raised here, the district court correctly analyzed the 180-day deadline under the 

Burdick structure and held that the Party had failed to demonstrate that it was 

significantly burdened by the deadline.  Since the Party did not identify how the 

district court erred in reaching that conclusion, the Court should affirm. 

D. The District Court Correctly Upheld Arizona’s Statutory Scheme 
Under the Rational Basis Standard. 

The district court stated that the Secretary “provided ample evidence that its 

deadline serves a self-evidently important regulatory interest:  the ‘orderly 

administration of the election processes.’”  (SER 14, quoting ER 18.)  The 

Secretary explained the rationale supporting the 180-day deadline and the Party did 

not refute the evidence that the Secretary provided.  (ER 46–50; SER 14.)  In its 

Opening Brief, the Party does not argue that the district court erred in finding that 

the deadline “rationally accommodates the state’s administrative needs.”  Id.  The 
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Party argued that no harm would result if Arizona’s deadline was later, for instance 

in June of the election year.  (Op. Br. at 32.)  But suggesting that a different 

regulation would be preferable is not the same as arguing that the district erred in 

upholding the challenged regulation.   

Furthermore, the Secretary noted a number of ways in which the election 

officials, candidates, and the general electorate would be harmed if the deadline 

were changed.  (ER 246–47.)  First, the county election officials and the Secretary 

need to know which parties are participating in the primary election.  Arizona’s 

primary election for the 2014 election year was on August 26, 2014.  The Secretary 

detailed numerous tasks that must be completed by the election officials before the 

primary, including ordering enough ballot paper stock, calculating the signature 

requirements for candidates, communicating with independent voters to determine 

which ballot they want to designate for the primary election, and many other tasks.  

(ER 46–49.)  Those tasks could not be completed in time for the August primary if 

a new party was permitted to file its petitions later in the year.   

Second, as noted above, the county election officials send a mailer to the 

independent voters and voters not affiliated with a particular party that are on the 

permanent early voting list (“PEVL”) to advise them which parties are 

participating in the primary election and inviting each such voter to designate 

which ballot they wish to receive.  (ER 47, ¶ 35.)  There are over 1.9 million voters 
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on PEVL, and approximately one-third of them are independent or party-not-

designated voters.  If the counties had to send a second mailer to those voters later 

in the election process, it would cause voter confusion and represent an unexpected 

and burdensome cost to already tight budgets.  (ER 48, ¶ 36.)   

In addition, there is yet another problem.  There are approximately 5,600 

voters in Arizona that have registered as members of the Party.  (ER 45, ¶ 27.)  

When the Party lost its status as a recognized party, those voters became part of the 

pool of voters who are “non-recognized political party,” or in other words party-

not-designated.  (ER 47, ¶ 32.)  As party-not-designated voters, these former 

members of the Party are eligible to sign candidate nominating petitions for any 

party.  Under A.R.S. § 16-314, partisan nomination petitions may be signed by 

qualified electors who are registered in the same party as the candidate, who are 

registered as independents, or who are registered with a political party not qualified 

for representation on the ballot.  The candidate filing period runs from late April to 

late May in an election year.  (ER 47, ¶ 33.)  If the Party were permitted to file its 

petitions to seek recognition after that period, then Party members who previously 

signed petitions for candidates of other parties could potentially have their 

signatures invalidated, they would not then be able to sign petitions for candidates 

affiliated with the Party because A.R.S. § 16-314 prohibits electors from signing 

more than one nominating petition for the same elective office.  And the candidates 
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for whom they signed petitions might be subject to challenge under A.R.S. § 16-

351.  In addition, the signature requirements themselves would have to be 

recalculated.  (ER 46–47, ¶¶ 31–32.) 

The principal benefit of political party recognition is the publicly funded 

primary election with a separate official ballot for each party.  Because of that 

benefit, Arizona law require political parties that are seeking recognition to file in 

sufficient time to process the petitions and take care of all of those necessary tasks 

that ensure the primary election to occur.  Since the district court correctly 

concluded that the Party was not significantly burdened and the 180-day deadline 

served a rational and important interest.  (SER 14.)  This Court should affirm the 

district court’s ruling. 

This Court should not consider any argument that disturbs the district court’s 

findings as the Party did not assert that the district court erred.  Kim v. Kang, 154 

F.3d 996, 1000 (9th Cir. 1998) (court of appeals ordinarily will not consider an 

issue that was not specifically and distinctly argued in appellant’s opening brief).  

As demonstrated above, the district court correctly determined that the 180-day 

deadline serves an important interest in preventing chaos in the election 

administration procedures.   

Rather than pointing out errors that the district court made, the Party 

attempts to revive an argument that it raised for the first time in oral argument on 
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the cross-motions for summary judgment and that it did not allege in its 

Complaint—that is, the deadline should not be tied to the primary election process 

because the Party should be permitted to nominate its candidates through a 

convention process instead.  (Op. Br. at 33–36.)  The district court correctly 

disregarded the Party’s assertion during oral argument because it had not been 

alleged or briefed.  (SER 19–20, 22–23, 25–29.)  The district court specifically 

asked the Party whether it was challenging Arizona’s primary election process, and 

that Party confirmed that it was not: 

THE COURT:  I’m talking about primary candidates. 

MR. BARNES:  Yes, Your Honor.  That’s my 
understanding.   

THE COURT:  Is there anything unconstitutional about 
that schedule. 

MR. BARNES:  That’s not part of this lawsuit. 

THE COURT:  I know.  Is there anything 
unconstitutional about that schedule? 

MR. BARNES:  I believe that deadline is probably also 
an early deadline and I would say it probably is 
unconstitutional, but I’m not challenging it at this 
juncture. 

THE COURT:  You’re not challenging the schedule for 
candidate nominations in the entire process leading up to 
the primary election, correct? 

MR. BARNES:  Yes, Your Honor, that is correct. 
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(SER 21.)  In its Order, the district court stated that even though it was insufficient 

for the Party to raise the nominating-convention argument at oral argument without 

briefing it, “Arizona’s interest in utilizing a primary outweighs Plaintiffs’ desire 

for an alternative procedure.”  (SER 13–14 citing Alaskan Independence Party v. 

Alaska, 545 F.3d 1173, 1178 (9th Cir. 2008) and Cal. Democratic Party v. Jones, 

530 U.S. 567, 572 (2000).) 

As noted above in the oral argument transcript, the Party specifically limited 

its claim in this case to the 180-day deadline only.  The Party did not allege or 

claim that the primary process was unconstitutional as the method in which 

recognized political parties in Arizona nominate their candidates.  For this reason, 

this Court should also reject the Party’s argument here. 

In the event that the Court chooses to consider the Party’s argument, the 

district court correctly concluded that “Arizona’s interest in utilizing a primary 

outweighs Plaintiffs’ desire for an alternative procedure.”  Further, as discussed 

above, the Party has other alternative methods for ballot access and identification 

of its candidates as members of the Party. 
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CONCLUSION 

This Court should affirm the judgment. 

 Respectfully submitted this 3rd day of November, 2014. 
 
 
Thomas C. Horne 
Attorney General 
 
 
  s/ Michele L. Forney  
Michele L. Forney  
Assistant Attorney General 
 
Attorney for Defendant-Appellee 
Secretary Bennett  
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STATEMENT OF RELATED CASES 

Pursuant to Ninth Circuit Rule 28-2.6, Defendant-Appellee states that it is 

not aware of any related cases pending in the Ninth Circuit. 

 
  s/ Michele L. Forney  
Michele L. Forney 
Assistant Attorney General 
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1.  This brief complies with the type-volume limitation of Fed. R. App. P. 

32(a)(7)(B) because it contains 7,138 words, excluding the parts of the brief that 

Fed. R. App. P. 32(a)(7)(B)(iii) exempts. 

2.  This brief complies with the typeface requirements of Fed. R. App. P. 

32(a)(5) and the type style requirements of Fed. R. App. P. 32(a)(6) because it has 

been prepared in a proportionally spaced typeface using Microsoft Word in 

fourteen-point Times New Roman type style. 

Dated this 3rd day of November, 2014. 

 
  s/ Michele L. Forney  
Michele L. Forney 
Assistant Attorney General 
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United States Court of Appeals 
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ADDENDUM  

1 Candidate Nomination Paper for Nomination Other Than by Primary 
(A.R.S. § 16-341) 

2 Candidate Nomination Paper for Write-In Candidates (A.R.S. § 16-311)  

3 2012 General Election Official Party Presidential Nomination Certifications 

4 Slip Copy of California Justice Committee v. Bowen, CV 12-3956 (C.D. 
Cal. October 18, 2012) 

5 Slip Copy of The Constitution Party of New Mexico v. Duran, Civ. No. 
1:12-325 (D.N.M. December 9, 2013) 
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