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QUESTIONS PRESENTED

1. Whether a State’s officially recognizing voters as
members of established political parties while denying
this same benefit to new political parties places a se-
vere and unconstitutional burden on the new parties’
and their supporters’ First and Fourteenth Amend-
ment rights.

2. Whether a major political party engages in state
action when it removes a candidate from a State’s pri-
mary election ballot.

3. Whether an Eleventh Amendment defense raised
by a State is jurisdictional and therefore must be re-
solved before the merits of a case can be addressed.



ii
LIST OF PARTIES

The names of all Petitioners are as follows:

Libertarian Party of Ohio, Charlie Earl, Aaron
Harris, Kevin Knedler.

The names of all Respondents are as follows:

Jon Husted, in his official capacity as Ohio
Secretary of State, State of Ohio (Intervenor),
Gregory Felsoci (Intervenor).

CORPORATE DISCLOSURE

Rule 29.6 requires the identification of the party’s
“parent corporations” and “any publicly held company
that owns 10% or more of the [party’s] stock,” if the pe-
tition is filed on behalf of one or more nongovernmen-
tal corporate petitioners.

Pursuant to Supreme Court Rule 29.6, Petitioners
state that the Libertarian Party of Ohio is the Ohio po-
litical party affiliate of the national Libertarian Party.
It has no parent corporation and no shares of stock
that are owned by a publicly held company.
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PETITION FOR WRIT OF CERTIORARI

Petitioners, the Libertarian Party of Ohio (LPO),
et al., respectfully request certiorari to review a judg-
ment of the United States Court of Appeals for the
Sixth Circuit (entered July 29, 2016). Petitioners
sought emergency relief (No. 16A181) from this Court
on August 23, 2016. Justice Kagan called for a response
and referred the emergency motion to the full Court on
August 29, 2016, which denied the Application.

¢

OPINIONS BELOW

The opinion of the United States Court of Appeals
for the Sixth Circuit (Moore, Clay, and Donald, JdJ.) is
reported at 831 F.3d 382 (6th Cir. 2016), and is in-
cluded in the Appendix (App., infra, at 1). The final
judgment of the United States District Court for the
Southern District of Ohio is not reported and is repro-
duced in the Appendix (App., infra, at 79). A prior rel-
evant order of the District Court awarding Petitioners
partial summary judgment and Respondents partial
summary judgment is not reported and is reproduced
in the Appendix (App., infra, at 49).

¢

STATEMENT OF JURISDICTION

The judgment of the United States Court of
Appeals for the Sixth Circuit was entered on August
29, 2016. No rehearing was requested. The jurisdiction
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of this Court is invoked pursuant to 28 U.S.C.
§ 1254(1).

CONSTITUTIONAL, STATUTORY
AND RULES PROVISIONS INVOLVED

The First Amendment to the United States Con-
stitution provides:

Congress shall make no law respecting an es-
tablishment of religion, or prohibiting the free
exercise thereof; or abridging the freedom of
speech, or of the press; or the right of the peo-
ple peaceably to assemble, and to petition the
Government for a redress of grievances.

The Eleventh Amendment to the United States
Constitution provides:

The Judicial power of the United States shall
not be construed to extend to any suit in law
or equity, commenced or prosecuted against
one of the United States by Citizens of an-
other State, or by Citizens or Subjects of any
Foreign State.

The Equal Protection Clause of Section 1 of the
Fourteenth Amendment to the United States Consti-
tution provides:

No State shall make or enforce any law which
shall . .. deny to any person within its juris-
diction the equal protection of the laws.
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Sections 1 and 2 of Amended Substitute Senate
Bill No. 193 (S.B. 193) made numerous changes to
Ohio’s election code. The definition of “minor political
party” found in OHi0 REV. CoDE § 3501.01(F)(2) was
changed to state:

“Minor political party” means any political
party organized under the laws of this state
that meets . . . the following requirements:. . .
(b) The political party has filed with the sec-
retary of state ... a petition that meets the
requirements of section 3517.01 of the Re-
vised Code.

Section 3517.01(A)(1)(a) was changed to state:

A political party . . . is any group of voters that
meets . .. the following requirements: . .. (b)
The group filed with the secretary of state . . .
a party formation petition that meets all of
the following requirements:

(i) The petition is signed by qualified elec-
tors equal in number to at least one per cent
of the total for governor or nominees for pres-
idential electors at the most recent election
for such office.

(i1) The petition is signed by not fewer than
five hundred qualified electors from each of at
least a minimum of one-half of the congres-
sional districts in the state. . . .

(iii) The petition declares the petitioners’ in-
tention of organizing a political party, the
name of which shall be stated in the declara-
tion, and of participating in the succeeding
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general election, held in even-numbered years
that occurs more than one hundred twenty-
five days after the date of filing.

Section 3517.012(A)(1) was amended to provide:

When a party formation petition ... is filed
with the secretary of state, the new party
comes into legal existence on the date of the
filing and is entitled to nominate candidates
to appear on the ballot at the general election,
held in even-numbered years that occurs
more than one hundred twenty-five days after
the date of the filing.

¢

STATEMENT OF THE CASE

Ohio has long placed significant hurdles in the
paths of minor parties that seek to gain access to
Ohio’s ballot. Following a series of successful suits
brought by LPO striking down these many hurdles, see
Libertarian Party of Ohio v. Blackwell, 462 F.3d 579
(6th Cir. 2006); Libertarian Party of Ohio v. Brunner,
567 F. Supp.2d 1006 (S.D. Ohio 2008); Libertarian
Party of Ohio v. Husted, 497 Fed. Appx. 581 (6th Cir.
2012), on November 6, 2013 Ohio once again changed
its ballot access law. These changes mark the focus of
this renewed litigation.
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Ohio’s new ballot access law, S.B. 193,! made scat-
tered changes to several provisions in the state’s elec-
tion code. Relevant here, Section 3 of S.B. 193 dissolved
all minor political parties (including LPO). Sections 1
and 2 changed OHIO REV. CODE § 3517.01 to require
that these now-dissolved parties (and any additional
new parties) file with the Secretary “a party formation
petition” supported by tens of thousands of signatures
125 days before general elections in order to re-qualify
for ballot access. Only then could new parties’ candi-
dates qualify for Ohio’s general election.

Senate Bill 193’s new-party qualification process
not only dissolved all minor parties, it also prevented
all parties except Ohio’s two major parties from hold-
ing primaries. This marked a significant change in
Ohio law. Before S.B. 193 took effect all parties partic-
ipated equally in Ohio’s primaries. Senate Bill 193
changed OHIO REV. CODE § 3517.012 to require that
candidates of new parties (including LPO) file nomi-
nating petitions with supporting signatures rather
than be popularly elected in primaries. The candidates
of the major parties, meanwhile, are still elected in pri-
maries.

Ohio officially registers political parties’ members
through primaries. No alternative mechanism exists.

1 S.B. 193 was a partisan measure passed to benefit Repub-
licans. No Democrats joined the six Republicans who co-sponsored
the bill in Ohio’s General Assembly, and only one Democrat in either
Chamber voted for it. Republican support, in contrast, was enor-
mous in both Chambers. In the Ohio Senate, 20 of 23 Republicans
supported it. In the Ohio House, 50 of 59 Republicans voted for it.
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This exclusion of new parties from Ohio’s primary
process therefore necessarily denies them the official
memberships and official membership lists that Ohio
creates for the established parties.

New parties are burdened in two discriminatory
and severe ways.? First, party members (which new
parties no longer have) are “wedded” to their parties
for two years. One who votes in a party primary in
Ohio, for example, cannot protest, circulate or sign the
nominating papers of another party’s candidate. OHIO
Rev. CopE § 3513.05. Nor can she circulate the nomi-
nating petition of a new party that seeks to gain access
under S.B. 193, see OHIO REV. CODE § 3517.012(B)(2)
(as amended by S.B. 193), or run as either an independ-
ent or new party’s candidate. See Morrison v. Colley,
467 F.3d 503, 508 (6th Cir. 2006). Further, for a new-
party candidate’s nominating petitions to comply with
S.B. 193, the petition must be supported by voters who
are not members of another political party. OHIO REV.
CoDE § 3517.012(B)(2) (as amended by S.B. 193). This
means that one who votes in a primary cannot sign a
new-party candidate’s nominating petition.

2 The Sixth Circuit asserted that LPO misunderstands and
“misstates Ohio law.” App., infra, at 36. If LPO misunderstands
Ohio law, however, then so does Ohio’s Secretary of State. In re-
sponse to the question, “Do I declare my political party affiliation
when I register?”, his official web page states: “No. Under Ohio
election law, you declare your political party affiliation by request-
ing the ballot of a political party in a partisan primary election.”
See JON HUSTED, OHIO SECRETARY OF STATE, FREQUENTLY ASKED
QUESTIONS: GENERAL VOTING & VOTER REGISTRATION (2015).
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Second, the established parties are provided offi-
cial lists of members (which new parties no longer
have) by the State of Ohio. These state-created mem-
bership lists facilitate party-building, party-planning
and fund-raising endeavors conducted by the estab-
lished parties. New parties are denied both official
members and official membership lists by S.B. 193.

LPO’s challenge to S.B. 193 (filed on November 8,
2013) argued two federal constitutional violations.
First, S.B. 193’s tardy application to the 2014 election
cycle violated the Due Process Clause. Second, S.B.
193’s creation of two classes of recognized political par-
ties — those with official members and those without —
violated the Equal Protection Clause.

LPO named Ohio’s Secretary of State as the rele-
vant defendant under Ex parte Young, 209 U.S. 123
(1908). Because the State of Ohio had intervened, Pe-
titioners added a challenge under Ohio’s Constitution.
Although the State of Ohio asserted that it was im-
mune to Petitioners’ state-law challenge because of the
Eleventh Amendment, it waived immunity and ac-
tively defended Petitioners’ claim under the federal
Constitution.

On January 7, 2014, the District Court enjoined
application of S.B. 193 to Ohio’s 2014 election based on
LPO’s Due Process Clause claim. It reserved ruling,
however, on the validity of S.B. 193 under state law and
the Equal Protection Clause. Relief was therefore lim-
ited to the 2014 election.
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LPO qualified several candidates for Ohio’s 2014
primary, including a gubernatorial candidate (Charlie
Earl). Under S.B. 193, if Earl had won 2% (following
the 2014 election this increases to 3%) of the vote in
the general election, LPO would have re-qualified as a
political party for the next four years, been permitted
to participate in future primaries (as an existing
party), and enjoyed Ohio’s full range of benefits af-
forded the major parties. To prevent this from happen-
ing and force LPO to re-qualify as a new party under
S.B. 193, the Ohio Republican Party (ORP) concocted a
plan to remove Earl from LPO’s primary ballot.

With the assistance of the Republican governor’s
re-election staff, ORP duped an LPO member (Gregory
Felsoci) into filing an administrative protest against
Earl. Because of a technical violation of Ohio’s
circulator law by one of Earl’s circulators, see Libertar-
tan Party of Ohio v. Husted, 751 F.3d 403 (6th Cir.
2014), this protest proved successful. Earl was re-
moved from the LPO primary ballot, LPO had no gu-
bernatorial candidate in 2014, and LPO is now
required by S.B. 193 to re-qualify as a new party
(which means it will not have members).

On March 7, 2014 LPO amended its federal Com-
plaint to challenge Earl’s removal. Felsoci, still not
knowing that ORP (or, bizarrely, anyone else) was be-
hind his protest, intervened in the federal proceeding.
Petitioners, the District Court and the Sixth Circuit all
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suspected at this time that ORP was involved.? Felsoci,
however, professed ignorance and ORP’s chair denied
ORP’s involvement in open court. Months later Peti-
tioners learned through protracted (and contentious)
discovery that Republican operatives had orchestrated
Felsoci’s protest. ORP spent hundreds of thousands of
dollars to finance it.

On October 14, 2015 the District Court dismissed
Petitioners’ state-law challenge to S.B. 193 under the
Eleventh Amendment. See App., infra, at 68. It also re-
jected Petitioners’ Equal Protection Clause challenge
to S.B. 193. Id. at 63.

Because of the dismissal of their state-law chal-
lenge and the need for prompt relief before the 2016
Primary, on January 19, 2016 Petitioners were forced
to file their state-law challenge to S.B. 193 in state
court. Petitioners had hesitated to do this because of
the preclusion problems caused by splitting claims.

Several months later, on May 20, 2016, the District
Court ruled that none of the conspirators behind Earl’s
removal, including ORP, had engaged in state action.
See App., infra, at 96. LPO took an emergency appeal
to the Sixth Circuit and argued, inter alia, that (1) S.B.
193 violated the Equal Protection Clause, (2) ORP had
engaged in state action, and (3) the Eleventh Amend-
ment did not bar federal jurisdiction over their state-
law claim. On June 7, 2016, while this appeal was

3 The Sixth Circuit stated in its May 1, 2014 opinion reject-
ing LPO’s interlocutory appeal that “Felsoci likely is the tool of
the Republican Party.” Libertarian Party of Ohio, 751 F.3d at 409.
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pending, the state court rejected Petitioners’ state-law
challenge to S.B. 193.%

After expediting the appeal, the Sixth Circuit on
July 29, 2016 rejected LPO’s federal challenge to S.B.
193 and its claim that ORP engaged in state action. See
App., infra, at 48. Notwithstanding the fact that S.B.
193 denied official membership to LPO as well as offi-
cial membership lists, the Sixth Circuit ruled that “the
Libertarian Party is not severely burdened by S.B.
193’s requirement that it select candidates for the
general-election ballot via petition, rather than by
primary.” App., infra, at 41. Applying this Court’s
Anderson/Burdick balancing test, see Anderson v. Cele-
brezze, 460 U.S. 790, 793-94 (1983), and Burdick v.
Takushi, 504 U.S. 428, 434 (1992), the Sixth Circuit es-
chewed exacting scrutiny in favor of the equivalent of
a rational basis test, noting that “the state has articu-
lated a legitimate interest in its law, and this interest
is sufficient in light of the Libertarian Party’s claimed
burdens.” App., infra, at 44.

Further, with respect to the challenge ORP had or-
chestrated against Earl, the Sixth Circuit ruled that
because “the Ohio Republican Party has not been
‘assigned an ‘integral part’ in the election process’ that
is usually performed by the state,” App., infra, at 23,
its “filing a protest against a nomination petition
under this statute [S.B. 193] — or having an agent file
a protest,” did not constitute state action. Id. at 24.

4 This state-court judgment is presently on appeal and if re-
versed will have no preclusive effect.
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Last, without addressing the jurisdictional question
raised by the Eleventh Amendment, the Sixth Circuit
ruled that the state court’s June 7, 2016 judgment pre-
cluded Petitioners’ state-law claim in federal court. See
App., infra, at 48.

REASONS FOR GRANTING THE WRIT

While “every minor difference in the application of
laws to different groups” does not violate the Constitu-
tion, Williams v. Rhodes, 393 U.S. 23, 30 (1968), this
Court has “held many times that invidious distinctions
cannot be enacted without a violation of the Equal Pro-
tection Clause.” Id. This anti-discrimination principle
is included in the framework constructed by Anderson
and Burdick to assess the constitutionality of burdens
on electoral rights:

when those rights are subjected to “severe” re-
strictions, the regulation must be “narrowly
drawn to advance a state interest of compel-
ling importance.” But when a state election
law provision imposes only “reasonable, non-
discriminatory restrictions” upon the First
and Fourteenth Amendment rights of voters,
“the State’s important regulatory interests
are generally sufficient to justify” the re-
strictions.

Burdick, 504 U.S. at 434 (citations omitted).
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I. This Court and Two Circuits Have Ruled
that Discrimination in the Award of Official
Membership Benefits to Political Parties
Constitutes an Unconstitutional Burden on
First and Fourteenth Amendment Rights.

The Sixth Circuit’s conclusion that Ohio’s refusal
to register members and create official membership
lists for new parties, while providing established par-
ties these rights, is constitutionally trivial conflicts
with the summary affirmance handed down by this
Court in Socialist Workers Party v. Rockefeller, 314
F. Supp. 984, 995 (S.D.N.Y.), summarily aff’d, 400 U.S.
806 (1970). There, a three-judge District Court invali-
dated New York’s free supply of membership lists to
established political parties (which had won more than
50,000 votes for governor) but not to other recognized
political parties. 314 F. Supp. at 995. Those other rec-
ognized political parties had to pay. The District Court
invalidated the measure, stating: “The State has
shown no compelling state interest nor even a justifia-
ble purpose for granting what, in effect, is a significant
subsidy only to those parties which have least need
therefor.” Id. (citation omitted). This Court summarily
affirmed, thereby recognizing that a free state-created
membership list provides a “significant subsidy” that
when selectively awarded must be tested by strict scru-
tiny.

The Second Circuit reached this same result a
generation later in Schulz v. Williams, 44 F.3d 48 (2d
Cir. 1994), after New York re-passed essentially the
same law. The Second Circuit concluded that “the effect
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of these provisions . .. is to deny independent or mi-
nority parties . . . an equal opportunity to win the votes
of the electorate.” Id. at 60 (citation omitted).

The Second Circuit in Green Party of New York
State v. New York State Board of Elections, 389 F.3d
411 (2d Cir. 2004), applied these precedents to enjoin
enforcement of another New York party-membership
law that discriminated against small political parties.
According to the law, only political parties which won
50,000 votes in the last gubernatorial election could
enroll official members. Like Ohio here, New York ar-
gued that it relied on voter registration merely to con-
duct its closed primaries. Small political organizations
that ran candidates in general elections did not hold
primaries.

While it recognized that New York’s scheme facili-
tated closed primaries, the Second Circuit disagreed
that it did nothing else: “Parties use these enrollment
lists to conduct closed primaries, but they also use the
lists for many other purposes, such as identifying new
voters, processing voter information, organizing and
mobilizing Party members, fundraising, and other ac-
tivities that influence the political process.” Id. at 416.
The Second Circuit explained that “access to minimal
information about political party affiliation is the key
to successful political organization and campaigning.”
Id. at 421 (citation omitted). Consequently, the Second
Circuit concluded that “the burdens imposed on plain-
tiffs’ associational rights are severe,” id. at 420, and
“the district court did not abuse its discretion in ruling
that New York’s voter enrollment scheme could only



14

withstand constitutional challenge if New York were
able to show a compelling state interest.” Id. at 421.

The Tenth Circuit reached this same result in
Baer v. Meyer, 728 F.2d 471, 475 (10th Cir. 1984), which
invalidated under Anderson’s balancing test a Colo-
rado law that “prevented persons other than those af-
filiated with the two major political parties from
obtaining and using [membership] information in a
manner similar to that of the major parties.” This dis-
crimination flowed from Colorado’s refusal to allow
otherwise qualified minor political parties to officially
register their members: “The electors of the Democrats
and Republicans can designate their party affiliation
by name on the voter registration form. Plaintiffs [vot-
ers and members of minor parties] are required to reg-
ister as ‘unaffiliated.”” Id. Although the Tenth Circuit
did not expressly state that the burden was severe, it
ruled that “the refusal to permit such designation
unnecessarily burdens the opportunity of the citizen
and his party to promote their minority interests.” Id.

Baer’s result was explained and ratified by the
Tenth Circuit in Constitution Party of Kansas v. Ko-
bach, 695 F.3d 1140 (10th Cir. 2012). There, the Tenth
Circuit ruled that Baer applied only to those political
organizations that are recognized as proper parties un-
der state law: “Because the plaintiffs in Baer met [Col-
orado’s statutory party requirements] ... , we held
that the Secretary could not refuse to permit [member-
ship] registration with them.” Id. at 1147. Once politi-
cal parties are recognized, like new parties in Ohio,
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they cannot be denied equal access to official member-
ship. Cf. Iowa Socialist Party v. Nelson, 909 F.2d 1175
(8th Cir. 1990) (refusing to extend Baer to groups that
are not recognized as parties).

Ohio’s membership preference for established par-
ties is no different from New York’s and Colorado’s,
both of which were invalidated in Green Party and
Baer, respectively. Because the Sixth Circuit’s decision
conflicts with this Court’s summary affirmance in So-
cialists Workers Party and those decisions of the Sec-
ond and Tenth Circuits, certiorari is proper.

II. The Two Major Parties Engage in State Ac-
tion By Removing Candidates from Ballots.

The Sixth Circuit concluded that ORP does not
play an “integral part” in Ohio’s primary process and
did not engage in state action when it removed Earl.
App., infra, at 23. The Sixth Circuit’s conclusion
contradicts this Court’s state-action precedents and
conflicts with those decisions of state and federal
courts that have held that removing or rejecting can-
didates constitutes state action.

Smith v. Allwright, 321 U.S. 649 (1944), Terry v.
Adams, 345 U.S. 461, 469 (1953) (plurality), and Morse
v. Republican Party of Virginia, 517 U.S. 186 (1996)
(plurality), all recognize that the two major parties
play a unique and dominant role in America’s electoral
process. This trilogy of cases stands for the proposition
that the two major parties are considered “state actors”
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(and are subjected to constitutional norms) when they
regulate (or manipulate) a state’s electoral machinery.

In Allwright, this Court concluded that the Dem-
ocratic Party of Texas, which had forbade African-
Americans from voting in its primaries, was engaged
in state action. Id. at 664. Terry v. Adams, 345 U.S. 461
(1953) (plurality), reaffirmed this principle in the con-
text of racial discrimination by the Jaybird Party. The
Court observed that “[i]t is immaterial that the state
does not control that part of this elective process which
it leaves for the Jaybirds to manage.” Id. at 469. “The
Jaybird primary has become an integral part, indeed
the only effective part, of the elective process that
determines who shall rule and govern in the county.”

Id.

Morse borrowed from Allwright and Terry to
hold that section 5 of the Voting Rights Act applies to
major-party conventions. Justice Stevens, writing for a
plurality, focused on the “host of special privileges
[Virginia gave] to the major parties....” Id. at 224
n.36. “It is perfectly natural, therefore, to hold that
[Virginia] seeks to advance the ends of both the major
parties.” Id.

Justice Breyer, together with Justices O’Connor
and Souter, joined Justice Stevens’ judgment to form a
majority. Id. at 235 (Breyer, J., concurring). Justice
Breyer agreed that because the Republican Party used
“a nominating convention that resembles a primary
about as closely as one could imagine,” id., and
“availled] itself of special state-law preferences, in
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terms of ballot access and position,” it was a state actor.
Id.

Lower courts have relied on these precedents to
hold that a major party’s removal of a candidate from
its primary ballot, or its rejection of the candidacy in
the first instance, constitutes state action. In Texas
Democratic Party v. Benkiser, 459 F.3d 582 (5th Cir.
2006), for example, where the Texas Republican Party
attempted to remove its candidate (who had won its
primary) from the general election ballot, the Fifth Cir-
cuit stated: “There is no dispute that when Benkiser
[the Texas Republican Party chair] applied the ineligi-
bility statute to DeLay she did so as a state actor.” Id.
at 589 n.9 (citing Allwright, 321 U.S. at 663); see also
Rice v. Elmore, 165 F.2d 387,391 (4th Cir. 1947) (“When
these [party] officials participate in what is a part of
the state’s election machinery, they are election officers
of the state.”).

In Wilson v. Hosemann, 185 So.3d 370 (Miss.
2016), a Democratic Party candidate (Wilson) for Pres-
ident filed qualifying papers with the Mississippi Dem-
ocratic Party in order to run in its 2016 primary. The
Party mistakenly rejected his papers and failed to
inform him of his rejection. Id. at 371, 373. The Missis-
sippi Supreme Court ruled that this mistake consti-
tuted state action. Id. at 375; see also Bentman v.
Seventh Ward Democratic Executive Committee, 421
Pa. 188, 203, 218 A.2d 261, 269 (1966) (holding that
party’s conduct was state action).
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ORP accepts many privileges from the State of
Ohio. It controls the legislature, the governor’s man-
sion, and all state-wide offices. The Sixth Circuit’s con-
clusion that ORP does not thereby play an “integral
part” in Ohio’s electoral process when it removes can-
didates contradicts this Court’s holdings and conflicts
with those of other courts. Certiorari is proper.

III. The Circuits are Split Over Whether A
State’s Eleventh Amendment Defense Must
Be Resolved Before the Merits of a Case.

The District Court dismissed Petitioners’ state-
law claim on Eleventh Amendment grounds. The Sixth
Circuit affirmed on the belated alternative ground that
claim preclusion (res judicata) barred Petitioners’
state-law claim. App., infra, at 46. Following Circuit
precedent, it skipped the Eleventh Amendment ques-
tion and resolved Respondents’ affirmative defense in
their favor. App., infra, at 48.

The Circuits are split over whether the approach
taken by the Sixth Circuit is proper. At least three Cir-
cuits have ruled under Steel Co. v. Citizens for a Better
Environment, 523 U.S. 83, 101 (1998), that Eleventh
Amendment issues are jurisdictional and must be de-
cided before the merits of a case can be addressed. See
United States v. Texas Tech University, 171 F.3d 279,
285-86 (5th Cir. 1999); Coalition to Defend Affirmative
Action v. Brown, 674 F.3d 1128, 1133 (9th Cir. 2012);
Thompson v. Colorado, 278 F.3d 1020, 1024 (10th Cir.
2001).
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At least five Circuits have ruled to the contrary.
See United States ex rel. Long v. SCS Business & Tech-
nical Institute, 173 F.3d 890, 898 (D.C. Cir. 1999);
Parella v. Retirement Board of Rhode Island Employee
Retirement System, 173 F.3d 46, 53 (1st Cir. 1999); In
re Hechinger Investment Co. of Delaware, 335 F.3d 243,
250 (3d Cir. 2003); Strawser v. Atkins, 290 F.3d 720, 730
(4th Cir. 2002); Floyd v. Thompson, 227 F.3d 1029, 1035
(7th Cir. 2000); Gordon v. City of Kansas City, 241 F.3d
997, 1005 n.7 (8th Cir. 2001).

Both the Second and Eleventh Circuits appear to
have reached internal splits. Compare Ret. Sys. of Ala-
bama v. J.P. Morgan Chase & Co., 386 F.3d 419, 431 (2d
Cir. 2004) (addressing Eleventh Amendment first),
with Dotson v. Griesa, 398 F.3d 156, 177 (2d Cir. 2005)
(addressing statutes first); contrast Seaborn v. Florida
Department of Corrections, 143 F.3d 1405, 1407
(11th Cir. 1998) (stating that Eleventh Amendment
must be addressed first), with McClendon v. Georgia
Department of Community Health, 261 F.3d 1252, 1258
(11th Cir. 2001) (stating Court has discretion).

The Sixth Circuit has followed a middle ground;
where a State alternatively invokes the Eleventh
Amendment a federal court may proceed directly to
the merits, see Nair v. Oakland County Community
Mental Health Authority, 443 F.3d 469, 476 (6th Cir.
2006), including affirmative defenses raised by the
State. See National Parks Conservation Ass’n v. Ten-
nessee Valley Authority, 480 F.3d 410, 416 (6th Cir.
2007).



Because of this divisive split in the Circuits’
treatment of the Eleventh Amendment, certiorari is

proper.

CONCLUSION

For the foregoing reasons, Petitioners respectfully
request that their Petition for Writ of Certiorari be

granted.
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OPINION

KAREN NELSON MOORE, Circuit Judge. The
Libertarian Party of Ohio (the “Libertarian Party,” “the
Party,” or “LLPO”), together with members of its party
leadership and its 2014 gubernatorial candidate, ap-
peal from the district court’s grant of summary judg-
ment in favor of Ohio Secretary of State Jon Husted,
the State of Ohio, and Gregory Felsoci. The Libertarian
Party raises three issues on this appeal: (1) whether
state actors selectively enforced Ohio Revised Code
§ 3501.38(E)(1) against Libertarian Party candidates
in violation of the First and Fourteenth Amendments;
(2) whether SB 193 violates the Equal Protection
Clause of the Fourteenth Amendment in requiring
newly created minor parties to nominate candidates
for the general election by petition, rather than by pri-
mary election; and (3) whether the State of Ohio was
entitled to Eleventh Amendment immunity on the Lib-
ertarian Party’s state-law claim. For the reasons dis-
cussed below, we AFFIRM.

I. BACKGROUND

This case arises out of a long history of challenges
to Ohio election laws, and specifically challenges
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brought by the Libertarian Party to access the ballot
in Ohio. To best understand the current dispute, a brief
foray into this background is needed.

A. A Recent History of Minor Party Ballot
Access in Ohio

As our Circuit explained in a related opinion, “the
LPO has struggled to become and remain a ballot-
qualified party in Ohio through frequent litigation.”
Libertarian Party of Ohio v. Husted, 751 F.3d 403, 405
(6th Cir. 2014). Throughout this struggle, “[t]he LPO
has successfully challenged Ohio laws burdening its
access to the ballot,” id. including a significant victory
in 2006 in Libertarian Party of Ohio v. Blackwell, 462
F.3d 579 (6th Cir. 2006).

In Blackwell, we considered Ohio’s then-existing
“two methods by which a party clould] qualify for the
primary election” and reach the general-election ballot.
Id. at 582. First, “[alny party that, in the preceding
state election, receive[d] at least five percent of the
vote for its candidate for governor or president auto-
matically qualife[d] for the next statewide election.” Id.
at 582-83. Second, parties receiving less than the five-
percent threshold needed to “file a petition no later
than 120 days prior to the date of the primary election
[and 364 days prior to the general election] that con-
tain[ed] the number of signatures equal to one percent
of the total votes cast in the previous election.” Id. at
583. A party that failed to meet these requirements
was barred from “participat[ing] in the primary and
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[was] thus prevented from appearing on the general
election ballot.” Id.

The Libertarian Party argued that this law vio-
lated its First and Fourteenth Amendment rights, and
we agreed. Considering the signature requirement and
the extremely early petition-filing deadline in combi-
nation, we held that the law “impose[d] a severe bur-
den on the First Amendment rights of the LPO,” id. at
591, and that the state failed to justify this burden
with a sufficiently weighty state interest. Id. at 591-
95.

Following our decision in Blackwell, “the Ohio
General Assembly [took] no action to establish ballot
access standards for minor political parties.” Libertar-
tan Party of Ohio v. Brunner, 567 F. Supp. 2d 1006,
1009 (S.D. Ohio 2008). In the absence of legislation, in
2007, Ohio’s Secretary of State issued Directive 2007-
09 (the “Directive”). Id. at 1010. The Secretary’s Di-
rective maintained Ohio’s “requirement that minor
parties nominate their candidates by primary elec-
tion,” but changed the party qualification process by
requiring minor parties to “obtain petition signatures
equal to one-half of one percent of the votes cast for
governor in the” last general election and to “file nom-
inating petitions 100 days before the primary,” still
“nearly a full year before the . . . general election.” Id.

The Libertarian Party challenged the Directive in
federal court, and the district court granted a prelimi-
nary injunction preventing the Directive from going
into effect. First, the district court concluded that the



App. 5

federal constitution mandates that “only the legisla-
tive branch” of a state, not a state’s Secretary of State,
“has the authority . . . to prescribe the manner of elect-
ing candidates for federal office.” Id. at 1011. Moreover,
the district court concluded that, even assuming that
the Secretary had the authority to issue the Directive,
it was likely unconstitutional nonetheless because the
Directive still imposed impermissible burdens on mi-
nor political parties. Id. at 1013. “[Iln the absence of
constitutional, ballot access standards” in Ohio, the
district court ordered that the Libertarian Party’s can-
didates “be placed on the 2008 general election ballot
for the state of Ohio.” Id. at 1015-16. The Secretary of
State granted the Libertarian Party ballot access
through additional directives in 2011. See Libertarian
Party of Ohio v. Husted, No. 2:11-CV-722, 2011 WL
3957259 (S.D. Ohio Sept. 7, 2011), vacated as moot, 497
F. App’x 581 (6th Cir. 2012).

In 2011, Ohio enacted HB 194, which required
that minor parties file petitions with the requisite
number of signatures 90 days before the primary, “a
mere 30 days” earlier than the law found unconstitu-
tional in Blackwell. Id. at *1. At the same time, the law
“did nothing” to change the quantity of signatures re-
quired. Id. Finding that the law imposed an unconsti-
tutional burden on the ability of minor parties to
access the ballot, a federal district court granted a pre-
liminary injunction and prevented Ohio from imple-
menting the statute’s changes. Id. at *6. HB 194 was
later repealed following a referendum. Libertarian
Party of Ohio, 497 F. App’x at 583. The Ohio Secretary
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of State subsequently issued an additional directive in
2013 that “continued the practice of recognizing minor
political parties and granting them access to the ballot
for both the primary and general elections.” Libertar-
tan Party of Ohio v. Husted, No. 2:13-CV-953, 2014 WL
11515569, at *2 (S.D. Ohio Jan. 7, 2014).

The Libertarian Party initiated the current law-
suit against Secretary Husted on September 25, 2013,
in the U.S. District Court for the Southern District of
Ohio. R. 1 (Compl. at 1) (Page ID #1). The Libertarian
Party’s complaint alleged claims under the First
Amendment of the U.S. Constitution against Ohio’s
law that imposed residency requirements on petition
circulators. Id. at 6-7 (Page ID #6-7). The State of Ohio
intervened as a defendant. R. 5 (Mot. to Intervene)
(Page ID #23). The district court preliminarily enjoined
enforcement of Ohio’s circulator law on November 13,
2013. R. 18 (11/13/13 D. Ct. Op. at 1) (Page ID #143).

B. SB 193 and the Libertarian Party’s
Amended Complaint

SB 193 was signed into law on November 6, 2013,
and made several changes to the methods by which mi-
nor parties can qualify for the ballot in Ohio. Libertar-
tan Party of Ohio, 2014 WL 11515569, at *2. SB 193
explicitly voided the Secretary’s prior directives that
qualified the Libertarian Party and other minor par-
ties for the ballot, resulting in the requirement that
these parties would need to qualify for the ballot as
new parties. Id.; see SB 193, 130th Gen. Assemb., at § 3
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(Ohio 2013). The law also amended Ohio law to create
two methods by which a political party can qualify as

a “[m]inor political party” in Ohio. See Ohio Rev. Code
§ 3501.01(F)(2).

First, a political party may qualify by obtaining at
least “three percent of the total vote cast” for governor
or president “at the most recent regular state election.”
§ 3501.01(F)(2)(a). A party that obtains minor-party
status via this vote-counting method remains qualified
as a minor party “for a period of four years.” Id. Second,
for new political parties that were not on the ballot in
the preceding election or for parties that failed to meet
the three-percent threshold in the prior election, SB
193 provides that a political party may qualify as a mi-
nor party through petition. § 3501.01(F)(2)(b). A party
forming via petition must: (1) collect signatures from
“qualified electors equal in number to at least one per-
cent of the total vote for governor or president” at the
most recent election; (2) file a petition that is signed by
at least “five hundred qualified electors from each of at
least ... one-half of the congressional districts in”
Ohio; and (3) file the petition more than 125 days be-
fore the upcoming general election. § 3517.01(A)(1)(b).
The Secretary of State must determine the sufficiency
of the petition at least 95 days before the general elec-
tion. § 3517.012(A)(2)(d).

SB 193 removed the requirement that all parties
nominate their candidates for the general election
through a primary. Instead, a petition-formed party
must nominate a candidate for the general election by
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petition. § 3517.012. This candidate-nominating peti-
tion must be filed “[n]ot later than one hundred ten
days before the” general election. § 3517.012(B)(1). For
statewide office, the candidate-nominating petition
must be “signed by at least fifty qualified electors who
have not voted as a member of a different political
party at any primary election within the current year
or the immediately preceding two calendar years.”
§ 3517.012(B)(2)(a). For local office, five qualifying sig-
natures are required. § 3517.012(B)(2)(b).

SB 193 also established processes by which indi-
viduals can protest the filing of a party-formation
petition or a candidate-nominating petition.
§ 3517.012(B)(3)(b). Specifically, written protests
against candidate-nominating petitions “may be filed
by any qualified elector eligible to vote for the candi-
date whose nominating petition the elector objects to
not later than the seventy-fourth day before the gen-
eral election,” and the protest may challenge the suffi-
ciency of the petition on several grounds. § 3513.263.
Candidates who file “insufficient” petitions may “not
appear on the ballot in the general -election.”
§ 3517.012(C)(2).

On November 8, 2013, the Libertarian Party
amended its complaint in the Southern District of Ohio
to add counts challenging SB 193. R. 16 (Am. Compl.
at 16) (Page ID #101). Count Three alleged a due pro-
cess and First Amendment challenge to SB 193 against
Secretary Husted; Count Four alleged an Equal Pro-
tection and First Amendment challenge to S.B. 193
against Secretary Husted; and Count Five alleged a
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challenge under the Ohio Constitution against both
Secretary Husted and the intervenor-defendant State
of Ohio. Id. at 15-18 (Page ID #101-04). The State of
Ohio answered and asserted Eleventh Amendment im-
munity to Count Five. R. 21 (State of Ohio Answer at
11) (Page ID #222).

On January 7, 2014, the district court preliminar-
ily enjoined SB 193 from taking effect for the 2014 elec-
tion, finding that because the Libertarian Party
expected to be ballot-qualified for the 2014 election un-
der the Secretary’s 2013 Directive, the retroactive ap-
plication of SB 193 to that election — voiding the
Secretary’s Directive and requiring that the Libertar-
ian Party start from scratch to qualify for the ballot —
violated due process. Libertarian Party of Ohio v.
Husted, No. 2:13-CV-953, 2014 WL 11515569, at *10-
11 (S.D. Ohio Jan. 7, 2014). The district court did not
address claims that related to the Ohio Constitution or
the federal Equal Protection Clause.

C. The 2014 Election and Felsoci’s Protest
of LPO Candidates

As a result of the district court’s injunction, the
Libertarian Party remained a recognized political
party in Ohio, and it continued its efforts to nominate
candidates to appear on the ballot for the 2014 primary
election. The political drama that ensued forms a large
basis of the current appeal. In November 2013, the Lib-
ertarian Party hired Oscar Hatchett and Sara Hart to
collect signatures for the Party’s statewide candidates
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such as Charlie Earl, the 2014 LPO gubernatorial can-
didate. Libertarian Party of Ohio, 751 F.3d at 407.
Hatchett and Hart, together with other circulators, col-
lected a sufficient number of signatures; after the sig-
natures were verified by the local boards of elections,

Secretary Husted certified Earl as a Libertarian can-
didate for the 2014 primary. Id. at 407-09.

On February 21, 2014, Earl’s certification was pro-
tested by Gregory Felsoci, an apparent member of the
Libertarian Party. Id. at 409. In a prior opinion, we de-
scribed Felsoci as a likely “tool of the Republican
Party.” Id. After being shown documents from “a Re-
publican friend, John Musca,” Felsoci came to believe
that “LPO was gathering ‘votes’ without disclosing
that those who gathered them were being paid to do
so0.” Id. Musca asked Felsoci to get involved with pur-
suing the matter, and Felsoci agreed. “Soon afterward,
the Zeiger, Tigges, and Little law firm contacted Felsoci
and offered its assistance.” Id. Felsoci did not pay legal
fees to Zeiger, nor was Felsoci aware of who was paying
the attorney fees. Id. Felsoci protested Earl’s certifica-
tion on the basis of Ohio Revised Code § 3501.38(E)(1),
arguing that the statute “requires independent con-
tractors, not just employees, to complete the employer
information box,” which certain circulators failed to do.
Id.

After voluminous discovery in the district court,
the Libertarian Party learned more about the facts
leading up to Felsoci’s protest. This information pri-
marily centered on Terry Casey, an appointed member
of the Ohio Board of Personnel Review, self-employed
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political consultant, and member of the Republican
Party. R. 241-1 (8/28/14 Casey Dep. at 8-12) (Page ID
#6215-19). Beginning on February 14, 2014, one week
before the filing of Felsoci’s protest, Casey sent several
emails to the personal email addresses of Matt Carle,
Dave Luketic, and Jeff Polesovsky, individuals associ-
ated with John Kasich’s gubernatorial campaign and
with the Ohio Republican Party. See R. 335-3 (July 6
Docs. at 2-4) (Page ID #8438-40); R. 335-2 (9/16/15 Ca-
sey Dep. at 8-10) (Page ID #8345-47). Casey discussed
a conversation that he had had with his lawyer, John
Zeiger, concerning the signature-gathering efforts of
Libertarian candidates and the legal bases upon which
the signatures might be challenged under Ohio law. R.
335-3 (July 6 Docs. at 3-4) (Page ID #8439-40). Casey
continued to send similar emails throughout the week,
noting a “need to keep digging and digging on Oscar
[Hatchett]. He could be a key ‘star’ in this future pro-
duction/show.” Id. at 6 (Page ID #8442); see also R. 240-
1 (Casey Email Ex. at 7) (Page ID #6164).

Chris Schrimpf, the Ohio Republican Party’s Com-
munications Director, submitted a public-records re-
quest to the Secretary of State’s Office on February 13,
2014, “for all Form 14’s filed for all Libertarian candi-
dates for statewide office.” R. 335-3 (July 6 Docs. at 9)
(Page ID #8445). On February 18, 2014, Luketic for-
warded the forms that Schrimpf received to Casey. Id.
at 8-9 (Page ID #8444-45). Casey emailed his attorneys
on February 18 — with Polesovsky, Luketic, and Carle
blind copied — and noted that Hatchett and Hart’s pe-
titions did not “ha[ve] anything filled out to reflect that
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they admitted being paid for this petition work.” R.
240-1 (Casey Email Ex. at 8) (Page ID #6165). On Feb-
ruary 19, Luketic sent the group a “validity report” an-
alyzing the validity of Earl’s petition signatures. Id. at
13 (Page ID #6170).

On February 19, 2014, Casey emailed Polesovsky
and Luketic and indicated his ongoing search for “a
Libertarian potential client.” R. 335-3 (July 6 Docs. at
13) (Page ID #8449). According to Casey, he “asked a
number of different people around the state if they
knew of any Libertarian folks . .. who might have an
interest in filing.” R. 335-2 (9/16/15 Casey Dep. at 29-
30) (Page ID #8366-67). At some point, Felsoci was
identified as a potential Libertarian Party member
who would have standing to file a protest against a
Libertarian candidate. See id. at 34-35 (Page ID #8371-
72). Luketic forwarded Felsoci’s voting history to Casey
on February 20, 2014. R. 335-3 (July 6 Docs. at 23)
(Page ID #8459). On February 21, 2014, Polesovsky
gave Casey the contact information for an attorney,
and Casey sent Felsoci’s name and phone number to
the attorney to assist Felsoci in signing the documents
needed for filing his protest. R. 335-3 (July 6 Docs. at
35) (Page ID #8471); R. 335-10 (Oct. 6 Docs. at 22) (Page
ID #8589); see also R. 335-2 (9/16/15 Casey Dep. at 36)
(Page ID #8373).

The cast of characters relevant to this appeal also
includes Matthew Damschroder, the Director of Elec-
tions for the Ohio Secretary of State. R. 227-1 (8/26/14
Damschroder Dep. at 7) (Page ID #5226). In December
2013, Luketic sent Damschroder a text message asking
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Damschroder if there were “any petitions gathering
from [] Charlie Earl the LIB candidate?” R. 227-1
(8/26/14 Damschroder Dep. at 305 (Ex. 16)) (Page ID
#5524). Damschroder responded that he had not heard
anything but that he would “keep [his] ear to [the]
ground.” Id. Casey testified that, at some point around
the date of February 17, he “mentioned” to Dam-
schroder that he “w[as] looking at doing some kind of”
protest filing. R. 241-1 (8/28/14 Casey Dep. at 54-55)
(Page ID #6261-62). On February 18, 2014, Dam-
schroder emailed members of his staff and indicated
that he “got a call tonight that a protest is likely to
come by Friday against Earl, probably from an unaffil-
iated voter . .. and [it] will be based on” payment dis-
closure information. R. 227-1 (8/26/14 Damschroder
Dep. at 257 (Ex. 3)) (Page ID #5476). Damschroder does
not remember who made the phone call that he refer-
enced in his email, although he testified that “[i]t could
have been” Casey. R. 247 (9/29/14 H’rg Tr. Vol. 1 at 123)
(Page ID #6609).

The deadline for filing a protest was February 21,
2014, at 4:00 PM. Damschroder emailed his staff at
3:32 PM on February 21 and stated that “[i]f any pro-
tests are filed, please let me know as soon as they come
in.” R. 227-1 (8/26/14 Damschroder Dep. at 259 (Ex. 5))
(Page ID #5478). Damschroder also emailed his staff
earlier in the afternoon and instructed them that “if we
get a protest filed with us today, even if it is after 4pm,
please accept it, date/timestamp it, and give it to Sally
[Warren] to disseminate.” Id. at 260 (Ex. 6) (Page ID
#5479).
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Felsoci filed his protest in advance of the 4 PM
deadline. The Secretary’s Office then “referred the pro-
test to Bradley Smith, a hearing officer, to conduct a
hearing and issue a report and recommendation as to
the disposition of the protest.” Libertarian Party of
Ohio, 751 F.3d at 409-10. A hearing was held on March
4, 2014, and Smith issued a report on March 7, 2014,
concluding that the circulators failed to make neces-
sary disclosures in the employer-information box. Id.
at 410. Smith recommended that these petition papers
be ruled invalid. Id. Secretary Husted adopted Smith’s
recommendation; as a result of Secretary Husted in-
validating these signatures, Earl did not have enough
signatures to be eligible to appear as a candidate in the
primary election. Id.

Seeking to avoid the serious consequences of this
disqualification, the Libertarian Party filed a second
amended complaint in the district court on March 7,
2014, R. 56-1 (Second Am. Compl. at 1) (Page ID #989),
in addition to a motion for a preliminary injunction
and temporary restraining order. R. 57 (Pl. Mot. for
Prelim. Inj. and TRO at 1) (Page ID #1041). The Liber-
tarian Party’s second amended complaint brought sev-
eral challenges against the employer-disclosure
requirements of § 3501.38(E)(1). Felsoci moved to in-
tervene as a defendant, and the district court granted
his motion on March 20, 2014. R. 85 (03/20/14 D. Ct.
Order at 3) (Page ID #2189). After holding an eviden-
tiary hearing, the district court denied the Libertarian
Party’s motion for a preliminary injunction on March
19, 2014. R. 80 (03/19/14 D. Ct. Op. at 1) (Page ID
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#2146). The Libertarian Party appealed the denial of
the preliminary injunction to this court, and we af-
firmed on May 1, 2014, concluding that the Libertarian
Party had not “establish[ed] a substantial likelihood of
success on the merits of its due process challenge” or
its First Amendment overbreadth challenge. 751 F.3d
at 421, 424.

D. Third Amended Complaint and Pro-
ceedings Below

The Libertarian Party filed a third amended com-
plaint on September 11, 2014. R. 188 (Third Am.
Compl.) (Page ID #3796). Among other claims, the Lib-
ertarian Party asserted that Felsoci, Casey, and the
Secretary of State’s office selectively enforced the em-
ployer-disclosure requirements of § 3501.38(E)(1)
against the Libertarian Party in violation of the First
and Fourteenth Amendments. Id. at 50 (Page ID
#3845). On September 15, 2014, the Libertarian Party
filed motions for a preliminary injunction and a tem-
porary restraining order, seeking to place its candi-
dates’ names on the ballot for the 2014 general
election. R. 192 (Pl. Fourth Mot. for Prelim. Inj.) (Page
ID #3877); R. 194 (Mot. for TRO) (Page ID #3911). The
district court denied the Libertarian Party’s request
for a temporary restraining order on the basis of
laches, R. 225 (9/24/14 D. Ct. Op. at 2) (Page ID #5142),
and denied the Libertarian Party’s motion for a pre-
liminary injunction because the Party could not estab-
lish that Secretary Husted’s decision was influenced by
political animus or that Felsoci engaged in state action
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in filing his protest, R. 260 (10/17/14 D. Ct. Op. at 19,
22) (Page ID #7092, 7095).

Following the district court’s denial of a prelimi-
nary injunction, the parties filed motions and cross-
motions for summary judgment. See, e.g., R. 261-1
(Mem. in Supp. of Mot. for Summ. J.) (Page ID #7112);
R. 267 (Def. Resp. and Cross-Motion for Summ. J. at 1)
(Page ID #7191). These motions addressed the Liber-
tarian Party’s claims that SB 193 violates the Ohio
Constitution and the Equal Protection Clause — claims
that the district court did not address in its January 7,
2014 preliminary-injunction ruling — in addition to the
claim that § 3501.38(E)(1) was selectively enforced in
violation of the First and Fourteenth Amendments.
See, e.g., id. at 11, 17 (Page ID #7209, 7215).! The dis-
trict court denied the Libertarian Party’s claim that SB
193 violated the Equal Protection Clause, both on its
face, R. 285 (03/16/15 D. Ct. Op. at 32) (Page ID #7516),
and as applied, R. 336 (10/14/15 D. Ct. Op. at 14) (Page
ID #8700). The district court also dismissed Count Five

1 Other third parties not currently before us intervened as
plaintiffs and asserted Equal Protection and First Amendment
challenges to SB 193; these intervening plaintiffs also filed mo-
tions for summary judgment, R. 165 (Intervening Pl. Mot. for
Summ. dJ. at 1) (Page ID #3261), to which the state responded and
moved for cross-summary judgment, see, e.g., R. 185 (State Cross-
Mot. for Summ. J. on Intervenor-Plaintiff Challenge at 1). LPO
joined in the intervening plaintiffs’ motion for summary judgment
in filing its motion for summary judgment, and Secretary Husted
responded to LPO’s motion for summary judgment by referring to
his prior cross-motion. For simplicity, we avoid an exhaustive ac-
count of this complicated procedural history.
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(regarding the Ohio Constitution) as barred by the
Eleventh Amendment. Id. at 18 (Page ID #8704).

The district court permitted discovery to continue
with regards to the Libertarian Party’s selective-
enforcement claim, id. at 21 (Page ID #8707), and the
parties filed additional summary-judgment motions
that addressed the selective-enforcement claim alone,
see R. 338 (Pl. Renewed Mot. for Summ. J. at 1) (Page
ID #8717); R. 344 (Husted Count Seven Mot. for Summ.
dJ. at 1) (Page ID #8747); R. 346 (Felsoci Count Seven
Cross Mot. for Summ. J. at 1) (Page ID #8767). On May
20, 2016, the district court granted summary judgment
in favor of the defendants on the selective-enforcement
claim. Libertarian Party of Ohio v. Husted, F. Supp.
3d ___, 2016 WL 2977286, at *1 (S.D. Ohio May 20,
2016). The district court entered final judgment on the
same day, R. 370 (Judgment at 1) (Page ID #8948), and
LPO timely appealed, R. 371 (Notice of Appeal at 1)
(Page ID #8957).

II. DISCUSSION
A. Federal Claims

On appeal, the Libertarian Party raises two chal-
lenges under the U.S. Constitution. First, the Libertar-
ian Party contends that Felsoci, Casey, the Ohio
Republican Party, and Damschroder selectively en-
forced Ohio Revised Code § 3501.38(E)(1) against the
Libertarian Party in violation of the First and Four-
teenth Amendments. Second, the Libertarian Party ar-
gues that SB 193 violates the Equal Protection Clause
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because SB 193 denies the Party the opportunity to
participate in the primary election.

1. Mootness

Prior to addressing the merits, we must first de-
termine our jurisdiction to hear this case. “[A] federal
court has a continuing duty to ensure that it adjudi-
cates only genuine disputes between adverse parties,
where the relief requested would have a real impact on
the legal interests of those parties.” Blackwell, 462 F.3d
at 584. “If ‘the issues presented are no longer live or
the parties lack a legally cognizable interest in the out-
come,” then the case is moot and the court has no juris-
diction.” Id. (quoting Los Angeles Cty. v. Davis, 440 U.S.
625, 631 (1979)). Here, LPO’s claims arose in advance
of the 2014 election, an election that has already oc-
curred. There is an exception to the mootness doctrine,
however, for “disputes capable of repetition, yet evad-
ing review.” Fed. Election Comm’n v. Wis. Right to Life,
Inc., 551 U.S. 449, 462 (2007). “The exception applies
where (1) the challenged action is in its duration too
short to be fully litigated prior to cessation or expira-
tion, and (2) there is a reasonable expectation that the
same complaining party will be subject to the same ac-
tion again.” Id. (internal quotation marks omitted).

Secretary Husted and the State of Ohio do not as-
sert that the Equal Protection challenge to SB 193 is
moot, and for good reason. Courts have repeatedly em-
phasized that “[lJegal disputes involving election laws
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almost always take more time to resolve than the elec-
tion cycle permits,” and thus election-law challenges
typically satisfy the first prong of the exception “eas-
ily.” Blackwell, 462 F.3d at 584. Moreover, parties that
assert challenges to ballot-access laws frequently sat-
isfy the second prong as well because it is “likely that
the [party] will once again seek to place candidates” on
the ballot and these parties will once again “face the
requirements” imposed by a still-existent election law
when they do. Id. at 584-85; see also Lawrence v. Black-
well, 430 F.3d 368, 371-72 (6th Cir. 2005). LPO’s con-
stitutional challenge to SB 193’s requirements is not
moot.

Secretary Husted and the State of Ohio do
contend, however, that the conclusion of the 2014 elec-
tion has mooted the Libertarian Party’s’ selective-
enforcement claim. Husted Appellee Br. at 13. We dis-
agree. As stated above, the Libertarian Party intends
to run candidates in the future. Reply Br. at 19. The
Libertarian Party asserts that members of the Ohio
Republican Party and Ohio state government have
conspired and will continue to conspire to selectively
enforce election laws against it in order to remove its
candidates from the ballot. See id. at 19-20. “The Su-
preme Court has stated that the purpose of the second
prong [of the capable-of-repetition exception] is to de-
termine ‘whether the controversy was capable of repe-
tition and not ... whether the claimant had
demonstrated that a recurrence of the dispute was
more probable than not.” Lawrence, 430 F.3d at 371
(quoting Honig v. Doe, 484 U.S. 305, 319 n.6 (1988)).
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The selective-enforcement controversy alleged by the
Libertarian Party is capable of recurring, particularly
given the “‘somewhat relaxed’ repetition standard”
that our Circuit recognizes in election cases. Blackwell,
462 F.3d at 585 (quoting Lawrence, 430 F.3d at 372).
We thus turn to the merits.

2. Selective-Enforcement Claim

The Libertarian Party first argues that the district
court erred in granting summary judgment in favor of
the defendants on the Libertarian Party’s selective-en-
forcement claim. We review the district court’s grant of
summary judgment de novo. Green Party of Tenn. v.
Hargett, 767 F.3d 533, 542 (6th Cir. 2014). Summary
judgment is appropriate only “if the movant shows that
there is no genuine dispute as to any material fact and
the movant is entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a). “Credibility determinations, the
weighing of the evidence and the drawing of legitimate
inferences from the facts are jury functions, not those
of a judge.” Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 255 (1986).

The Libertarian Party argues that Felsoci, Casey,
Damschroder, and others conspired to selectively en-
force Ohio Revised Code § 3501.38(E)(1) in violation of
the Libertarian Party’s First and Fourteenth Amend-
ment rights. The Libertarian Party brought this action
under 42 U.S.C. § 1983. “Section 1983 makes liable
only those who, while acting under color of state law,
deprive another of a right secured by the Constitution
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or federal law.” Romanski v. Detroit Entm’t, L.L.C., 428
F.3d 629, 636 (6th Cir. 2005). A selective-enforcement
claim requires the plaintiff to demonstrate the follow-
ing elements:

First, [the state actor] must single out a per-
son belonging to an identifiable group, such as

. a group exercising constitutional rights,
for prosecution even though he has decided
not to prosecute persons not belonging to that
group in similar situations. Second, he must
initiate the prosecution with a discriminatory
purpose. Finally, the prosecution must have a
discriminatory effect on the group which the
defendant belongs to.

Stemler v. City of Florence, 126 F.3d 856, 873 (6th Cir.
1997) (internal quotation marks omitted). The district
court entered summary judgment in favor of the de-
fendants because the Libertarian Party could not es-
tablish state action. Libertarian Party of Ohio, 2016
WL 2977286, at *7. We agree with the district court.

The Libertarian Party does not contend that Sec-
retary Husted himself selectively enforced or applied
Ohio Revised Code § 3501.38(E)(1). See Appellant Br.
at 31. The Libertarian Party also acknowledges that
Felsoci is a private individual and not a state actor. Id.
at 32. The Libertarian Party argues, however, that it
can establish state action because the Ohio Republican
Party, members of the Kasich Campaign, and Casey
are state actors, and that these individuals also con-
spired with Damschroder, a state official in Secretary
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Husted’s office, to selectively enforce the law against
only Libertarian candidates. Id. at 31.

a. The Libertarian Party Has Not
Demonstrated that the Ohio Re-
publican Party or the Kasich
Campaign Engaged in State Ac-
tion Here

The Libertarian Party contends that the Ohio
Republican Party, together with Casey and members
of the Kasich Campaign, selectively enforced
§ 3501.38(E)(1) by using Felsoci as an “innocent agent”
to protest only Libertarian candidates. Appellant Br. at
32. The Libertarian Party asserts that the Ohio Repub-
lican Party is a state actor because “[c]ourts across the
country have ruled that the two major parties’ state
affiliates . . . are governmental actors when they regu-
late the electoral process.” Id. The cases upon which
the Libertarian Party relies, however, are meaning-
fully different from the case at hand.

In Smith v. Allwright, 321 U.S. 649, 663-64 (1944),
the Supreme Court held that the Democratic Party of
Texas’s whites-only primary violated the Constitution.
The Court held that Texas state law “entrusted” the
party “with the determination of the qualifications of
participants in the primary,” id. at 664, and “this stat-
utory system for the selection of party nominees for in-
clusion on the general election ballot makes the party
which is required to follow these legislative directions
an agency of the state in so far as it determines the
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participants in a primary election,” id. at 663. Simi-
larly, in Terry v. Adams, 345 U.S. 461 (1953), a plurality
of the Court held that the “Jaybird Association,” a pri-
vate “Democratic ‘Club []’” that held a primary, id. at
466, was a state actor for purposes of its primary be-
cause “[t]he Jaybird primary has become an integral
part, indeed the only effective part, of the elective pro-
cess that determines who shall rule and govern in the
county,” id. at 469-70.

In considering these precedents, our Circuit has
explained that the Court in 7Terry “did not assert that
the Jaybirds had become a state actor for every pur-
pose,” but rather the Court held that the private club
was a state actor “insofar as they had been assigned an
‘integral part’ in the election process, a governmental
function,” by the state. Banchy v. Repub. Party of Ham-
ilton Cty., 898 F.2d 1192, 1196 (6th Cir. 1990) (quoting
Terry, 345 U.S. at 470). “The primary election cases do
not hold that a political party is part of the state, or
that any action by a political party other than conduct-
ing an election is state action.” Id. (internal quotation
marks omitted). “The doctrine does not reach to all
forms of private political activity, but encompasses
only state-regulated elections or elections conducted
by organizations which in practice produce ‘the uncon-
tested choice of public officials.”” Flagg Bros., Inc. v.
Brooks, 436 U.S. 149, 158 (1978) (quoting Terry, 345
U.S. at 484) (Clark, J., concurring).

Here, the Ohio Republican Party has not been “as-
signed an ‘integral part’ in the election process” that is
usually performed by the state. Banchy, 898 F.2d at
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1196; see also Chapman v. Higbee Co., 319 F.3d 825,
833 (6th Cir. 2003) (“Under the public function test, a
private party is deemed a state actor if he or she exer-
cised powers traditionally reserved exclusively to the
state,” such as “holding elections.”). By filing a protest
against a nomination petition under this statute — or
having an agent file a protest — the Ohio Republican
Party is not engaging in state action. To the contrary,
any private citizen with standing is authorized by Ohio
law to file a protest against a candidate’s nominating
petition. Ohio Rev. Code §§ 3517.012(B)(3)(b) &
3513.263; see also Nader v. McAuliffe, 593 F. Supp. 2d
95, 102 (D.D.C. 2009) (“[T]he fact that private citizens
may file challenges under the ballot access statutes is
antithetical to the assertion that doing so is a function
traditionally exclusively reserved to the States.”).

The Libertarian Party also asserts that members
of the Kasich Campaign engaged in state action, but
the Libertarian Party’s opening brief does not argue
why this is so apart from stating conclusively that the
Kasich Campaign acted as an agent of the Ohio Repub-
lican Party. See Appellant Br. at 32. To the extent that
individuals involved with the Kasich Campaign were
involved in text and email exchanges with Casey, the
Libertarian Party has not demonstrated that these in-
dividuals acted on behalf of the Kasich Campaign team
in their discussions with Casey, let alone that they
acted on behalf of the governor’s office. See Federer v.
Gephardt, 363 F.3d 754, 759 (8th Cir. 2004) (dismissing
complaint for failing to allege state action because the
complaint alleged only “that the defendants acted on



App. 25

behalf of [a Congressman] as a political candidate and
private person,” not as a government official). The Lib-
ertarian Party has not presented evidence that estab-
lishes that members of the Kasich Campaign were
state actors here.

b. The Libertarian Party Has Not
Demonstrated That Casey En-
gaged in State Action

The Libertarian Party contends that Casey “was a
state official” as a member of “Ohio’s Personnel Board
of Review.” Appellant Br. at 36. However, “not every ac-
tion undertaken by a person who happens to be a state
actor is attributable to the state.” Waters v. City of Mor-
ristown, 242 F.3d 353, 359 (6th Cir. 2001). “For the pur-
poses of a state-action analysis, there can be no
pretense of acting under color of state law if the chal-
lenged conduct is not related in some meaningful way
either to the actor’s governmental status or to the per-
formance of his duties.” Id. The Libertarian Party
acknowledges that Casey’s petition-protest involve-
ment was not within the scope of Casey’s duties as a
member of Ohio’s Board of Personnel Review; the Lib-
ertarian Party contends, however, that Casey’s actions
nonetheless constitute state action taken under color
of state law because Casey’s job “carried a large meas-
ure of cachet with [the Ohio Republican Party], the
Kasich Campaign, Damschroder, and others,” and thus
Casey “was able to do what ordinary citizens cannot”
in coordinating Felsoci’s challenge of Earl. Appellant
Br. at 37.



App. 26

The record does not support the Libertarian
Party’s argument. The communications that the Liber-
tarian Party identifies were sent by Casey from his
personal email address and they do not contain any
reference, either implicitly or explicitly, to Casey’s
state-government role. Casey undoubtedly spent a
great deal of time in coordinating Felsoci’s protest, but
he did so through speaking to attorneys, exploring elec-
tion laws, and reviewing public records obtained via
public-record requests. Damschroder testified that he
provided Casey with the same information that he
would have provided to any other individual that
asked him. See R. 247 (9/29/14 H’rg Tr. Vol. 1 at 187)
(Page ID #6673). The record accordingly demonstrates
that Casey was acting out of his “private interest[]” in
protesting Earl, and that Casey “would have been in
the same position [to coordinate Felsoci’s protest of
Earl] even if he had not been a” member of Ohio’s
Board of Personnel Review. Waters, 242 F.3d at 359. Ca-
sey did not act under color of state law here for pur-
poses of § 1983.

c. The Libertarian Party Has Not
Demonstrated that Damschroder
Was Involved in a Civil Conspiracy

Finally, the Libertarian Party contends that, even
though Casey and the Ohio Republican Party may not
be state actors here themselves, these actors conspired
with election officials within the Secretary of State’s
office such as Damschroder, and thus they are state ac-
tors for purposes of § 1983. “Private persons may be
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held liable under § 1983 if they willfully participate in
joint action with state agents.” Memphis, Tenn. Area
Local v. City of Memphis, 361 F.3d 898, 905 (6th Cir.
2004). In order to establish a civil conspiracy, the plain-
tiff must show:

[Aln agreement between two or more persons
to injure another by unlawful action. Express
agreement among all the conspirators is not
necessary to find the existence of a civil con-
spiracy. Each conspirator need not have
known all of the details of the illegal plan or
all of the participants involved. All that must
be shown is that there was a single plan, that
the alleged coconspirator shared in the gen-
eral conspiratorial objective, and that an overt
act was committed in furtherance of the con-
spiracy that caused injury to the complainant.

Id. (quoting Hooks v. Hooks, 771 F.2d 935, 943-44 (6th
Cir. 1985)). The Libertarian Party has not established
here that Damschroder was involved in a conspiracy
with Casey and the Ohio Republican Party.

The Libertarian Party cites communications be-
tween Damschroder, Casey, and other members of the
Ohio Republican Party in which Casey and others
asked Damschroder for information on candidate peti-
tions and protest filings. See, e.g., R. 227-1 (8/26/14
Damschroder Dep. at 305-09 (Ex. 16)) (Page ID #5524-
28). As discussed above, however, Damschroder testi-
fied that in his role at the Secretary of State’s office, it
was “not uncommon for [him] to get questions from all
kinds of people affiliated with parties, not affiliated



App. 28

with parties, candidates, whomever,” and that Dam-
schroder would “give them the information if [he had]
it.” R. 247 (9/29/14 Hrg Tr. Vol. 1 at 187) (Page ID
#6673). Damschroder had known Casey for a long time,
Damschroder knew that Casey was “a political gadfly,”
and Damschroder would frequently answer Casey’s
questions. Id. at 186 (Page ID #6672). The Libertarian
Party has not identified anything in the record that in-
dicates that Damschroder gave information to Casey
that he would not have given to anyone else, or that
Damschroder told Casey anything that was improper.
Accordingly, these communications do not establish
that Damschroder “shared in the general conspirato-
rial objective” to remove Earl, see Memphis, Tenn. Area
Local, 361 F.3d at 905, by responding to questions from
Casey and other members of the Ohio Republican
Party.

The Libertarian Party emphasizes the fact that
Damschroder knew ahead of time that a protest would
be filed against Earl, and that Damschroder instructed
his staff to accept protests that were filed after 4 PM.
Appellant Br. at 19. The Libertarian Party states that
this establishes that Damschroder knew to expect a
protest from Felsoci on the day of the protest deadline,
and that Damschroder wanted his office to “accept the
protest even if filed late.” Id. at 40. Damschroder testi-
fied, however, that he instructed his staff to accept all
late protests for filing purposes “so [that] a determina-
tion could be made whether it’s timely or not” and that
“unless [he has] been instructed to not accept some-
thing that comes in, then we would accept it.” R. 227-1
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(8/26/14 Damschroder Dep. at 80) (Page ID #5299); see
also id. at 78 (Page ID #5297). The Libertarian Party
has not provided any evidence that establishes that
Damschroder instructed his staff to accept late protest
filings for the purpose of the conspiracy, or that Dam-
schroder intended to approve of Felsoci’s protest even
if it were filed late (which it was not).

The Libertarian Party further claims that Dam-
schroder was involved in “hav[ing] the hearing officer
(Smith) change his mind” about the outcome of the
case. Appellant Br. at 40. This argument relates to doc-
uments that show that Smith initially intended to rule
in favor of the Libertarian Party in interpreting Ohio’s
employer-information law. See R. 252 (10/01/14 H'rg Tr.
Vol. 2 at 233) (Page ID #6730). Smith’s final recommen-
dation came out the other way, however, after Smith
reevaluated his interpretation of an Ohio state-court
decision. Id. at 236 (Page ID #6733). The Libertarian
Party cites a phone call between Smith and Jack Chris-
topher, general counsel for Secretary Husted, who
called Smith from Damschroder’s office before Smith
altered his decision. Id. at 244 (Page ID #6741). Smith
testified that he did “not recall any particular conver-
sation” with Christopher, but that he and Christopher
“did not have a substantive discussion” of the cases. Id.
at 244-45 (Page ID #6741-42). Christopher did send
Smith an email discussing Christopher’s legal inter-
pretation of the Ohio decision at issue, but Smith tes-
tified that “by that point in time ... I had already
decided that I was going to have to be rewriting the
report.” Id. at 254-55 (Page ID #6751-52). Smith
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testified that no one at the Secretary’s Office tried to
“tell [him] how to decide th[e] case” and that no one at
the Secretary’s Office attempted to influence his deci-
sion. Id. at 253 (Page ID #6750). To the contrary, Smith
remarked on the “scrupulosity of the folks in the Sec-
retary of State’s Office.” Id. The record does not demon-
strate beyond speculation that Damschroder or his
co-workers exerted any improper influence on Smith,
or that Smith changed his recommendation as a result
of the acknowledged conversations that he had with
Christopher while Smith was reaching his final deter-
mination.

The Libertarian Party cites two additional pieces
of evidence to establish that Damschroder was in-
volved in a conspiracy to remove Earl from the ballot.
First, the Libertarian Party states that Damschroder
“cheer[ed] with Christopher for Zeiger at the [] admin-
istrative hearing” and that this demonstrates that
Damschroder “shared the general conspiratorial objec-
tive.” Appellant Br. at 42. This argument refers to text
messages exchanged between Damschroder and Chris-
topher during the administrative hearing before
Smith. Referring to Zeiger’s advocacy during the hear-
ing, Christopher told Damschroder “Zeiger just won’t
bend, will he?!” and Damschroder responded “I like un-
bending.” R. 227-1 (8/26/14 Damschroder Dep. at 319
Ex. 16) (Page ID #5538). Christopher also stated “I
hope nobody asks Zeiger who is paying them to do
this!! ;).” Id. at 321 (Page ID #5540). Damschroder re-
sponded, “It’s a pretty penny I'm sure.” Id. Dam-
schroder testified that he was impressed by Zeiger’s
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advocacy during the hearing and that he was remark-
ing on the likely cost of Zeiger’s fees, given that he
knew that Zeiger was an experienced attorney. R. 247
(9/29/14 H’rg Tr. Vol. 1 at 161-62) (Page ID #6647-48).
This “cheer[ing]” does not establish Damschroder’s in-
volvement or actions in a conspiracy to remove Earl
from the ballot.

Lastly, the Libertarian Party states that Dam-
schroder’s investigation of petition circulator Hatchett
demonstrates that Damschroder was involved in the
conspiracy. Appellant Br. at 40. According to the Liber-
tarian Party, “Casey asked Damschroder to investigate
Hatchett,” and Brandi Seskes in the Secretary of
State’s office performed this investigation. Id. at 20.
This is not supported by the record. The portion of Ca-
sey’s testimony which the Libertarian Party cites
states only that Casey may have asked Damschroder
“the question of whether there was anything statuto-
rily that prohibited a registered sex offender from be-
ing a circulator of petitions.” R. 241-1 (8/28/14 Casey
Dep. at 53) (Page ID #6260). Seskes did Google Hatch-
ett’s name in order to find out his criminal background
after Felsoci submitted his protest, R. 221-1 (Seskes
Dep. at 14, 22) (Page ID #4820, 4828), but Seskes tes-
tified that no one in the Secretary of State’s office
asked her to do so. Id. at 14-15 (Page ID #4820-21).
Seskes testified that she did so out of “[c]uriosity. Try-
ing to get a handle on who the players were and what
was going on.” Id. at 15 (Page ID #4821).

In sum, the Libertarian Party has not presented
evidence here to establish that Damschroder or anyone
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in the Secretary of State’s Office shared in a conspira-
torial objective with Casey and the Ohio Republican
Party, or that Damschroder committed any act in fur-
therance of this conspiracy. Because Casey and the
Ohio Republican Party are not state actors here, the
Libertarian Party has failed to establish state action.
The district court did not err in granting summary
judgment to defendants on the selective-enforcement
claim.

3. Equal Protection Clause Claim

The Libertarian Party also asserts that SB 193 vi-
olates the Equal Protection Clause. We evaluate this
claim under the framework established by the Su-
preme Court in Anderson v. Celebrezze, 460 U.S. 780,
788-89 (1983), and Burdick v. Takushi, 504 U.S. 428,
434 (1992). See Obama for Am. v. Husted, 697 F.3d 423,
429 (6th Cir. 2012). “Under the Anderson-Burdick test,
the court must first ‘consider the character and mag-
nitude of the asserted injury to the rights protected by
the First and Fourteenth Amendments that the plain-
tiff seeks to vindicate.”” Hargett, 791 F.3d at 693 (quot-
ing Anderson, 460 U.S. at 789). Second, the court “must
‘identify and evaluate the precise interests put forward
by the State as justifications for the burden imposed
by its rule.’” Id. (quoting Anderson, 460 U.S. at 789).
Lastly, the court “must ‘determine the legitimacy and
strength of each of those interests’ and ‘consider the
extent to which those interests make it necessary to
burden the plaintiff’s rights.”” Id. (quoting Anderson,
460 U.S. at 789).
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The severity of the burden imposed on an individ-
ual by the state’s election law determines the level of
scrutiny that we apply and thus the degree to which
the state must justify its regulations. See Burdick, 504
U.S. at 434. If a state’s law imposes “severe” burdens
on the plaintiff’s constitutional rights, “the regulation
must be ‘narrowly drawn to advance a state interest of
compelling importance.”” Id. (quoting Norman v. Reed,
502 U.S. 279, 289 (1992)). By contrast, if the state law
imposes “‘reasonable’ and ‘nondiscriminatory’” bur-
dens, “the statute will be subject to rational basis [re-
view].” Green Party of Tenn. v. Hargett, 791 F.3d 684,
693 (6th Cir. 2015) (quoting Burdick, 504 U.S. at 434).
“If the burden lies somewhere in between, courts will
weigh the burden on the plaintiffs against the state’s
asserted interest and chosen means of pursuing it.” Id.
(internal quotation marks omitted).

5%

a. Burden on LPO

Our analysis thus begins by assessing the “char-
acter and magnitude of the asserted injury” that the
Libertarian Party alleges. Anderson, 460 U.S. at 789.
In evaluating the burden imposed by an election law,
we must consider “the combined effect of the applicable
election regulations,” not simply each law in isolation.
Blackwell, 462 F.3d at 586. “In determining the magni-
tude of the burden imposed by a state’s election laws,
the Supreme Court has looked to the associational
rights at issue, including whether alternative means
are available to exercise those rights; the effect of the
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regulations on the voters, the parties and the candi-
dates; evidence of the real impact the restriction has
on the process; and the interests of the state relative to
the scope of the election.” Id. at 587. We keep these fac-
tors in mind as we turn to the Libertarian Party’s
claims.

Ballot-access laws such as SB 193 “place burdens
on two different, although overlapping, kinds of rights
— the rights of individuals to associate for the advance-
ment of political beliefs and the right of qualified vot-
ers, regardless of their political persuasion, to cast
their votes effectively.” Id. at 585 (quoting Williams v.
Rhodes, 393 U.S. 23, 30 (1968)). The Libertarian Party
contends that these rights are burdened because SB
193 “denl[ies] minor parties primaries,” “the only mech-
anism available for officially registering members” un-
der Ohio law. Appellant Br. at 41. The Libertarian
Party does not contest the number of signatures re-
quired by SB 193 to form a minor political party or
nominate a candidate, nor does the Libertarian Party
argue that SB 193’s petition deadlines violate the First
Amendment. Accordingly, our decision is limited to the
aspect of SB 193 that LPO addresses — its requirement
that minor political parties such as the Libertarian
Party proceed outside of Ohio’s primary framework —
and we do not address the constitutionality of the pro-
visions of SB 193 that are not presented in this appeal.

To best understand the Libertarian Party’s as-
serted burden, we briefly recount the ballot-access
framework established by SB 193. As discussed above,
SB 193 creates two methods by which a political party
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may obtain state recognition as a “[m]inor political
party” and thereby access the ballot: the party may
meet a three-percent-vote requirement in the immedi-
ately preceding election, or the party may form via pe-
tition. Ohio Rev. Code § 3501.01(F)(2). A minor party
that forms by petition — either a party that did not
meet the three-percent-vote threshold in the last elec-
tion or a newly created party that did not participate
in the last election — must nominate their candidates
to appear in the general election by filing a nominating
petition, rather than by participating in the Ohio pri-
mary. § 3517.012. This nominating petition must be
filed at least 110 days before the general election.
§ 3517.012(B)(1). If the candidate is running for
statewide office, the candidate must obtain the signa-
tures of “at least fifty qualified electors who have
not voted as a member of a different political party
at any primary election within the current year or

the immediately preceding two calendar years.”
§ 3517.012(B)(2)(a).

Major political parties, by contrast, nominate can-
didates for the general election through a primary elec-
tion, as do minor parties that achieved the requisite
three-percent-vote threshold in the prior election. See
§ 3513.05. In order to appear on the primary ballot, a
major-party candidate for statewide office must submit
a petition containing signatures from “at least one
thousand qualified electors who are members of the
same political party as the candidate.” Id. Minor-party
candidates appearing in the primary election need
only half of that number. Id.
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Because the Libertarian Party has to form by pe-
tition, and because it accordingly has to nominate its
candidates via petition, SB 193 excludes the Libertar-
ian Party from the primary, at least until it meets the
three-percent-vote requirement in an election. See Ap-
pellant Br. at 41. The Libertarian Party acknowledges
that the Constitution does not guarantee a party a
right to nominate candidates by primary, as opposed to
other means. Reply Br. at 23. The Supreme Court es-
tablished this principle in American Party of Texas v.
White, 415 U.S. 767, 781 (1974), where the Court re-
fused to invalidate a statute that required “small par-
ties [to] proceed by convention when major parties
[could] choose their candidates by primary election.”
The Court explained that “[t]he procedures are differ-
ent, but the Equal Protection Clause does not neces-
sarily forbid the one in preference to the other.” Id. at
781-82. The Libertarian Party contends, however,
that although it does not have a constitutional right to
a primary, excluding it from the primary process
violates the Equal Protection Clause because the pri-
mary system in Ohio grants a benefit to major parties
that is denied to minor parties. According to the Liber-
tarian Party, “Ohio officially registers voters’ political
affiliations through primaries” and, in the absence of a
primary, individuals cannot affiliate with the Libertar-
ian Party and the Party is deprived of the political ad-
vantages of party membership that primary-
participating parties enjoy. Appellant Br. at 41-42.

The Libertarian Party misstates Ohio law. Ohio
operates a version of a “closed” primary system, see
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California Democratic Party v. Jones, 530 U.S. 567, 570
(2000), in that Ohio places some limits on an individ-
ual’s ability to vote in a party’s primary or sign a
party’s nominating petition if an individual is not a
“member” of that political party. See, e.g., Ohio Rev.
Code §§ 3513.05 & 3513.19(A)(3). Ohioans do not affil-
iate with a party upon registering to vote. Rather, for
the purpose of designating who can vote in a primary
or to sign a nominating petition, Ohio law defines party
membership by an individual’s primary-voting record.
Specifically, for major parties nominating their candi-
dates by primary, Ohio law provides that “[f]or pur-
poses of signing or circulating a petition of candidacy
for party nomination or election, an elector is consid-
ered to be a member of a political party if the elector
voted in that party’s primary election within the pre-
ceding two calendar years, or if the elector did not vote
in any other party’s primary election within the pre-
ceding two calendar years.” § 3513.05. Similarly, an in-
dividual’s eligibility to vote in a primary election may
be challenged on the basis of that individual not being
a “member of the political party whose ballot the per-
son desires to vote,” where “membership” is defined by
the same two-calendar year metric. § 3513.19(A)(3); see
also § 3513.20.2 If “the right of a person to vote” in a
party primary “is challenged upon the ground” that the

2 Notably, in the first primary in which the new political
party participates — a party that has met the three-percent-vote
threshold in a prior election — “any qualified elector who desires
to vote the new party primary ballot . . . shall be allowed to vote
the new party primary ballot regardless of prior political party
affiliation.” Ohio Rev. Code § 3517.016.
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person is not a party member, “membership in or polit-
ical affiliation with a political party shall be deter-
mined by the person’s statement, made under penalty
of election falsification, that the person desires to be
affiliated with” the “party whose primary ballot the
person desires to vote.” § 3513.19(B).

As the State of Ohio and Secretary Husted argue,
“[tIhese statutes do not govern party registration or af-
filiation in general,” but rather refer only to “party af-
filiation” for a specific purpose: establishing who may
vote in a partisan primary. Husted Appellee Br. at 36.
Ohio insists that SB 193 places no restrictions on the
Libertarian Party’s ability, as a private entity, to define
its membership.

The Libertarian Party emphasizes the enormous
significance to political parties of having a member-
ship, including a party member’s ability to “develop”
the party, recruit additional members, contribute
money, and more. Appellant Br. at 42. The fundamental
importance of these activities is beyond dispute. But
the Libertarian Party has not explained how Ohio’s
definition of “member of a political party” for the lim-
ited purpose discussed above, see Ohio Rev. Code
§ 3513.05, restricts the Party’s ability to have members
that perform these core political activities.

We are aware that, as the Libertarian Party as-
serts, there are some “legal ramifications” to request-
ing a party’s ballot in a primary election, Appellant Br.
at 42, because Ohio operates a primary system that is
“closed” to non-party members to some degree. As
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discussed above, for example, an individual who affili-
ates with a party in a primary election may not vote
for a different party’s candidate for a period of two
years. If challenged on this basis, however, the voter
may provide a statement declaring an intention to af-
filiate with and support the principles of a different
party. Ohio Rev. Code § 3513.19(B). According to the
Libertarian Party, Ohio law does not provide it with a
base of people that are “wedded” to it in a similar way.
Reply Br. at 22-23.

The Libertarian Party has not articulated, how-
ever, how this framework burdens its ability to recruit
members, access the general-election ballot, or engage
in other modes of political affiliation and expression,
nor has the Libertarian Party explained how this
places minor parties at a disadvantage relative to ma-
jor parties. It is true that, in order to place a candidate
on the ballot, the Libertarian Party must obtain the
signatures of at least “fifty qualified electors who have
not voted as a member of a different political party
at any primary election within the current year or
the immediately preceding two calendar years.”
§ 3517.012(B)(2)(a). But the Libertarian Party does not
contend that the number of signatures required is un-
duly burdensome. Moreover, as Secretary Husted and
the State of Ohio assert, only approximately 1.3 mil-
lion Ohioans cast primary ballots in 2014, out of over
7.7 million registered voters. Husted Appellee Br. at
38-39. This leaves at least “83 percent of all registered
voters” in Ohio unaffiliated and “able to sign petitions
for” other candidates. Id. The Libertarian Party has not



App. 40

demonstrated that this aspect of SB 193 imposes a se-
vere burden.

Finally, the Libertarian Party cites Green Party of
Michigan v. Land, 541 F. Supp. 2d 912 (E.D. Mich.
2008), in support of its argument that the denial of a
primary process to minor parties imposes a severe bur-
den. The district court in Land considered a Michigan
statute that provided certain voter information exclu-
sively to the two major parties participating in the pri-
mary election. Land, 541 F. Supp.2d at 914. The
Michigan primary was restricted to parties that “re-
ceived more than 20% of the total presidential vote
cast in Michigan in the last presidential election,” and
thus “only the Democratic and Republican parties
were eligible to participate.” Id. Primary voters indi-
cated their party preference at the primary election,
and because this information was not recorded at the
time of registration, “the party preference designations
from the primary election are the best source of infor-
mation about the party affiliation of a large group of
Michigan voters.” Id. Michigan law directed that voter
information be kept confidential and exempt from dis-
closure “to any person for any reason.” Id. Nonetheless,
the statute required the Michigan Secretary of State
“to provide these records” to political parties partici-
pating in the primary: the Democratic and Republican
parties. Id. The district court recognized that minor
parties could benefit from the party-preference infor-
mation of voters that voted in the primary, such as by
using it to “direct [their] campaign efforts . . . to voters
who are more likely to be responsive to [their] issue
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positions and candidates.” Id. at 919. By prohibiting
minor parties from accessing this information given
exclusively to major parties, the Michigan statute se-
verely burdened minor parties’ associational rights. Id.
at 919-20.

Land is meaningfully different from the situation
here. The minor parties in Land wanted access to the
party-preference information of individuals who par-
ticipated in the primary; they did not seek to partici-
pate in the primary or have the affiliation of their
party members registered at the primary. The harm in
Land was that minor parties had “no other way to ob-
tain the party preference information” that was given
to major parties exclusively. Id. at 923. The Libertarian
Party has not identified any provision of Ohio law that
provides information on a differential basis to major
and minor parties. The Libertarian Party’s argument
based on Land is not persuasive.

Because the Libertarian Party has not demon-
strated that Ohio law deprives it of membership or
affiliation in a general sense, and because the Liber-
tarian Party does not challenge any other aspect of SB
193’s requirements on appeal, we conclude that the
Libertarian Party is not severely burdened by SB 193’s
requirement that it select candidates for the general-
election ballot via petition, rather than by primary.
Nonetheless, as discussed above, affiliating with a
party at a primary does have some “legal ramifica-
tions,” and so SB 193’s burdens, although not severe,
are also not non-existent. Moreover, we also
acknowledge that, because Ohio law allows voters to
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become a “member” of a party under Ohio law by cast-
ing a party ballot during a primary, there may be some
expressionist value to voting in a partisan primary and
thus “affiliating” with a party, even if this does not
mean membership or affiliation in a general sense. We
will thus turn to consider the state’s asserted interests,
and balance the strength of this interest against the
burdens that we have identified.

b. Ohio’s Asserted Interest

Secretary Husted and the State of Ohio argue that
SB 193’s requirements relate to its interest in “en-
sur[ing] that new or minor parties ‘have a significant
modicum of support’ before they appear on the ballot.”
Husted Appellee Br. at 44 (quoting Jenness v. Fortson,
403 U.S. 431, 441-42 (1971)). The Supreme Court has
long recognized this state interest as “important.” Jen-
ness, 403 U.S. at 442. According to Ohio, the state “had
to make a choice” in pursuing this state interest follow-
ing our decision in Blackwell. R. 185 (Intervenor Def.
Cross Mot. for Summ. J. at 6) (Page ID #3613); see also
Husted Appellee Br. at 44.

In Blackwell, we found that Ohio’s requirement
that a minor party file its registration petition 120
days in advance of the primary election — an election
in which minor-party candidates had to participate in
order to appear on the general-election ballot — im-
posed a severe burden on minor parties because the
parties needed to gather “more than thirty thousand”
signatures “more than one year in advance of the
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didates are not known and when the populace is not
politically energized.” Blackwell, 462 F.3d at 586. In
the face of this severe burden, we indicated that Ohio
had failed to advance a significant state interest in its
primary and early-filing requirement, indicating that
“[florty-eight states have filing deadlines for minor
parties later in the election cycle, and forty-three
states allow minor parties to nominate candidates in a
manner other than the primary election.” Blackwell,
462 F.3d at 594.

Ohio claims that SB 193 is an attempt to comply
with Blackwell while also ensuring that minor parties
garner a sufficient amount of support prior to appear-
ing on the general-election ballot. See R. 185 (Interve-
nor Def. Cross Mot. for Summ. J. at 6) (Page ID #2613);
Husted Appellee Br. at 44. According to Ohio, in the
face of Blackwell, it chose to eliminate its primary re-
quirement for newly established parties and instead
require that “only established political parties . . . hold
primaries, while allowing new political parties to de-
termine their nominees through” petition. R. 185 (In-
tervenor Def. Cross Mot. for Summ. J. at 6) (Page ID
#2613). By eliminating the primary requirement,
Ohio now requires that minor-party candidates file
paperwork 110 days before the general election, rather
than over a year in advance. Ohio Rev. Code
§ 3517.012(B)(1).

As discussed above, the Libertarian Party does not
argue on appeal that a filing requirement 110 days
prior to the general election is unduly burdensome,
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and we accordingly do not decide this issue. We do,
however, credit Ohio’s interest in having minor parties
garner “a significant modicum of support,” Jenness,
403 U.S. at 442, and Ohio’s rationale for having minor
parties “nominate candidates in a manner other than
the primary election,” Blackwell, 462 F.3d at 594, in or-
der to align better its ballot-access laws with our deci-
sion in Blackwell.

c. Weighing LPO’s Burden Against
Ohio’s Interest

Having determined the burden that SB 193 places
on the Libertarian Party in deterring it from nominat-
ing candidates by primary, and having addressed the
state’s interest for the law, we now consider the extent
to which the state’s asserted interests “make it neces-
sary to burden the plaintiff’s rights” and whether the
weight of the state’s interest is sufficient to justify the
magnitude of the burden imposed. Anderson, 460 U.S.
at 789. As discussed above, the Libertarian Party has
not demonstrated that the aspect of SB 193 that it
challenges poses a severe burden on its First or Four-
teenth Amendment rights. At the same time, the state
has articulated a legitimate interest in its law, and this
interest is sufficient in light of the Libertarian Party’s
claimed burdens. In so deciding, we echo our statement
from an earlier decision in this same dispute: “[w]e
note that the LPO has struggled to become and remain
a ballot-qualified party in Ohio, and we acknowledge
that this decision entails that their efforts must con-
tinue still[, b]Jut we also note that we decide one case
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at a time.” Libertarian Party of Ohio, 751 F.3d at 424.
On the basis of this record and challenge before us, we
agree with the district court that summary judgment
is appropriate in favor of the State of Ohio and Secre-
tary Husted on the Equal Protection challenge to SB
193.

B. LPO’s State Constitutional Challenge

Lastly, the Libertarian Party contends that the
district court erred in dismissing its state-constitu-
tional claim. Article V, § 7 of the Ohio Constitution pro-
vides that “[a]ll nominations for elective state, district,
county and municipal offices shall be made at direct
primary elections or by petition as provided by law. . . .”
Ohio Const. art. V, § 7. The Libertarian Party alleged
that SB 193 was in conflict with this provision, but the
district court dismissed this claim as barred by the
Eleventh Amendment of the U.S. Constitution. R. 336
(10/14/15 D. Ct. Op. at 19) (Page ID #8705).

Whether or not the district court was correct, an
Ohio state court has already decided the Libertarian
Party’s state-constitutional issue. “Pursuant to the
doctrine of res judicata, ‘a final judgment on the merits
bars further claims by parties or their privies based on
the same cause of action.”” Bragg v. Flint Bd. of Educ.,
570 F.3d 775, 776 (6th Cir. 2009) (quoting Montana v.
United States, 440 U.S. 147, 153 (1979)). “[Tlhe law is
well-settled that federal courts must give prior state
court judgments the same preclusive effect they would
have in the courts of that state.” Lesher v. Lavrich, 784
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F.2d 193, 195 (6th Cir. 1986). Secretary Husted and the
State of Ohio argue that the Libertarian Party’s claim
under Article V, § 7 of the Ohio Constitution is barred
because the Libertarian Party “litigated that claim to
final judgment in Ohio state court” after the district
court dismissed the claim. Husted Appellee Br. at 50.
Specifically, the Franklin County Court of Common
Pleas granted summary judgment to Secretary Husted
and Ohio Attorney General Mike DeWine, holding on
June 7, 2016, that S.B. 193 does not violate Article V,
§ 7 of the Ohio Constitution. Libertarian Party of Ohio
v. Husted, No. 16CV554 (Franklin Cty. Ct. Common
Pleas June 7, 2016); Appellant Addendum 3.

The Libertarian Party advances two argu-
ments for why we should not decide that its state-
constitutional claim is barred by res judicata. First, the
Libertarian Party contends that the state court’s judg-
ment is not final. Reply Br. at 25. According to the Lib-
ertarian Party, it filed a motion for a new trial and for
relief from judgment under Rules 59 and 60 of the Ohio
Rules of Civil Procedure and, after the state court did
not rule on that motion, it filed an appeal in state court
on July 6, 2016. Reply Br. at 24-25. The Libertarian
Party asserts that because the Rule 59 motion has
been stayed in state court and because the state-court
decision may be reversed, res judicata does not apply
to the Franklin County Common Pleas court’s decision.
This is not persuasive. A motion for a new trial does
not alter the preclusive nature of an otherwise final
judgment. Restatement (Second) of Judgments § 13
cmt. f (“A judgment otherwise final for purposes of the
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law of res judicata is not deprived of such finality by
the fact that time still permits commencement of pro-
ceedings in the trial court to set aside the judgment
and grant a new trial or the like; nor does the fact that
a party has made such a motion render the judgment
nonfinal.”). And under Ohio law, “[t]he pendency of an
appeal . .. does not prohibit application of claim pre-
clusion. The prior state court judgment remains ‘final’
for preclusion purposes, unless or until overturned by
the appellate court.” United States ex rel. Sheldon v.
Kettering Health Network, 816 F.3d 399, 415 (6th Cir.
2016) (internal quotation marks omitted) (citing Cully
v. Lutheran Med. Ctr., 523 N.E.2d 531, 532 (Ohio Ct.
App. 1987)). The state-court decision is final here for
purposes of res judicata.

Second, the Libertarian Party argues that we
should not decide this issue of the preclusive effect of
the state-court judgment because Secretary Husted
and the State of Ohio raised this issue for the first time
on this appeal. Reply Br. at 26. Instead, “res judicata
should be left to the District Court on remand (if nec-
essary).” Reply Br. at 26. As the Libertarian Party rec-
ognizes, our cases acknowledge that there are
circumstances where res judicata may be appropri-
ately entertained for the first time on appeal. Lesher,
784 F.2d at 195. Here, the Libertarian Party filed its
claim in state court on January 19, 2016, see Husted,
No. 16CV554, at 1, after the district court dismissed
the Party’s state-law Article V, § 7 claim on October 14,
2015 on the basis of Eleventh Amendment immunity.
R. 336 (10/14/15 D. Ct. Op. at 19) (Page ID #8705).
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Accordingly, the state-court judgment did not become
preclusive until after the district court dismissed the
claim, and thus there was no opportunity for a res ju-
dicata defense to be presented to the district court. Un-
der these circumstances, it is appropriate to consider
res judicata for the first time on appeal. See Gooch v.
Life Investors Ins. Co. of Am., 672 F.3d 402, 418-19 (6th
Cir. 2012) (“[T]he defense of res judicata was not avail-
able before the district court because the [state-court
class-action] settlement had neither been certified nor
made final by the Arkansas Supreme Court. Now that
the state decision has become final, it is appropriate
for this Court to respect its conclusions.” (internal quo-
tations and citations omitted)). We do not believe that
“[t]he better course here is to leave res judicata to the
District Court on remand.” Reply Br. at 27. Our consid-
eration of this preclusion argument “requires us to con-
sider a purely legal issue that is presented ‘with
sufficient clarity and completeness’ in the parties’
briefs.” Gooch, 672 F.3d at 419 (internal quotation
marks omitted). Because the Ohio state court reached
a final judgment on the Libertarian Party’s state-law
Article 'V, § 7 claim, the Libertarian Party is precluded
from pursuing this claim further in this court.

III. CONCLUSION

For the foregoing reasons, we AFFIRM the judg-
ment of the district court.
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Plaintiffs challenge several provisions of Ohio’s
election statutes, including Ohio Revised Code
§§ 3503.06(C)(1)(a) and 3501.38(E)(1) and Ohio Sen-
ate Bill 193 (“S.B. 193”). The Court has issued several
comprehensive decisions on the constitutional issues
this case has presented. ECF Nos. 18, 47, 80, 260, &
285. The remaining issues not addressed in those deci-
sions are: (1) whether S.B. 193 violates the United
States Constitution as applied to Plaintiffs, see Pls’ Am.
Compl. 341-46, ECF No. 188 (Count 4); and (2) whether
the State of Ohio is immune from Plaintiffs’ claim that
S.B. 193 violates the Ohio Constitution, see id. ] 347-
54 (Count 5).

Motions addressing these remaining issues are
ripe for review. See ECF Nos. 205, 261, 264, & 267.
These motions also seek the Court’s final consideration
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of Plaintiffs’ other claims. See Pls’ Am. Compl. ] 329-
340, 355-79 (Counts 1-3 and 6-9).

For the reasons addressed herein, the Court finds
that S.B. 193 is not unconstitutional as applied to
Plaintiffs and that the State of Ohio is immune from
Plaintiffs’ claim that S.B. 193 violates the Ohio Consti-
tution.

I. BACKGROUND
A. The Parties

Four Plaintiffs initiated this case: the Libertarian
Party of Ohio (“LPO”), Kevin Knedler (“Knedler”),
Aaron Harris (“Harris”), and Charlie Earl (“Earl”) (col-
lectively, “the LPO candidates”). LPO has previously
been a ballot-qualified political party in Ohio. The LPO
candidates have run for local, statewide, and federal
offices since 2008 and are active members of LPO.

During a conference held on December 4, 2013, the
Court orally granted the following additional parties
leave to intervene as Plaintiffs in this action: Robert
M. Hart, individually; Robert Fitrakis, on behalf of the
Ohio Green Party; Max Russell Erwin, individually;
and Don Shrader, on behalf of the Constitution Party
of Ohio (collectively, “Intervenor Plaintiffs”). Interve-
nor Plaintiffs no longer have any pending claims in
this case. See ECF No. 285 (denying with prejudice In-
tervenor Plaintiffs’ claim challenging S.B. 193 on its
face).
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Defendant Jon Husted, the Ohio Secretary of
State (“Secretary Husted”), is Ohio’s chief elections of-
ficer under Ohio Revised Code § 3501.04 and therefore
is charged with the duty to enforce Ohio’s election
laws. Plaintiffs sue Secretary Husted in his official ca-
pacity only. The State of Ohio successfully moved to
intervene to defend the constitutionality of Ohio’s out-
of-state  circulator law, Ohio Revised Code
§ 3503.06(C)(1)(a) on October 3, 2013.

Defendant Gregory Felsoci (“Felsoci”) filed one of
the successful protests against the 2014 LPO candi-
dates with Secretary Husted that resulted in the re-
moval of those candidates from the Ohio May 2014
primary ballot. The Court likewise granted Felsoci
leave to intervene.

B. Facts and Procedural History

The present lawsuit is one of four actions Plain-
tiffs have filed in federal court over the past decade
concerning their right to appear on the Ohio ballot. See
Libertarian Party of Ohio v. Blackwell, 462 F.3d 579,
582 (6th Cir. 2006) (striking down the cumulative ef-
fect of Ohio election laws on minor party ballot access);
Libertarian Party of Ohio v. Brunner, 567 F. Supp. 2d
1006, 1015 (S.D. Ohio July 17, 2008) (resulting in the
LPO candidate’s access to the ballot because it had the
requisite community support); Libertarian Party of
Ohio v. Husted, No. 2:11-cv-722, 2011 WL 3957259, at
*6 (S.D. Ohio Sept. 7, 2011) (finding H.B. 194 violated
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LPO’s First Amendment rights), vacated as moot, 497
F. App’x 581 (6th Cir. 2012).

Plaintiffs initiated this lawsuit on September 25,
2013 — alleging the first of Plaintiffs’ claims against
Secretary Husted (Counts 1 and 2) — to challenge Ohio
Revised Code § 3506.06(C)(1)(a), Ohio’s prohibition
against using petition circulators who reside in states
other than Ohio. On September 20, 2013, a related
case, Citizens in Charge, Inc., et al v. Husted, Case No.
2:13-cv-935, brought by similarly-situated plaintiffs,
challenged the same statute. Both cases were before
this Court. Both sets of plaintiffs successfully sought a
preliminary injunction to prohibit the enforcement of
the statute. See Order, ECF No. 18. The Court has since
permanently enjoined Secretary Husted and the State
of Ohio from enforcing that statute in Citizens in
Charge, Inc v. Husted. Order, ECF No. 43, Case No.
2:13-cv-935.

On November 6, 2013, the Ohio Legislature
passed, and the Governor signed, S.B. 193, which be-
came effective February 5, 2014. Thereafter, Plaintiffs
amended their complaint, adding three claims (Counts
3, 4, and 5) seeking to enjoin the retroactive enforce-
ment of S.B. 193 and bringing as-applied challenges to
S.B. 193 under the United States and Ohio Constitu-
tions. See ECF No. 16.

Plaintiffs successfully sought a preliminary in-
junction in this Court preventing Secretary Husted
and the State of Ohio from retroactively enforcing S.B.
193. As a result, the Court ordered Secretary Husted
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and the State of Ohio to provide Plaintiffs access to the
primary and general election ballots in 2014.

In anticipation of the 2014 primary, LPO hired
Oscar Hatchett (“Hatchett”) (a paid circulator service)
to collect signatures for the LPO candidates’ petitions.
Hatchett collected signatures for several LPO candi-
dates, specifically Earl for Governor, his running mate
Sherry L. Clark (“Clark”) for Lieutenant Governor, and
Steven Linnabary (“Linnabary”) for Ohio Attorney
General. The petition forms (“part petitions”) con-
tained over 1,400 signatures but did not include the
name and address of the person or entity that paid
them in the employer information block. Another paid
circulator, Sarah Hart (“Hart”), collected signatures
and failed to fill out the employer information block as
well. After submitting the part petitions, Secretary
Husted certified Earl, Clark, and Linnabary as LPO
candidates for the 2014 Ohio primary election.

The part petitions were challenged by Felsoci
and two others as violating Ohio Revised Code
§ 3501.38(E)(1), which requires paid circulators to
disclose their employers. After filing the protests, Sec-
retary Husted referred them to an appointed hearing
officer, Professor Bradley A. Smith (“Professor Smith”)
to conduct a hearing and issue a report and recommen-
dation as to disposition of the protests.

On March 7, 2014, Professor Smith found that the
signatures Hatchett and Hart gathered violated Ohio
Revised Code § 3501.38(E)(1) because they failed to
provide the name and address of the person or entity
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who paid them in the employer information box. Pro-
fessor Smith therefore recommended that the part pe-
titions containing those signatures be ruled invalid.

Secretary Husted adopted Professor Smith’s re-
port and recommendation the same day. ECF No. 57-4.
As a result of the invalidation of the part petitions
gathered by Hatchett and Hart, the LPO candidates no
longer had the requisite number of valid signatures to
appear on the May 2014 Ohio primary ballot. Having
failed to qualify for the primary ballot, Earl, Clark, and
Linnabary did not appear on the ballot as LPO candi-
dates for the November 2014 Ohio general election.

Shortly thereafter, Plaintiffs again amended their
complaint, adding additional claims (Counts 6, 7 and
8) challenging the disclosure requirement of Ohio Re-
vised Code § 3501.38(E)(1). ECF No. 56. Felsoci inter-
vened. See ECF No. 58.

That same day and in a renewed motion on Septem-
ber 15, 2014, Plaintiffs sought to preliminary enjoin the
enforcement of Ohio Revised Code § 3501.38(E)(1).
ECF Nos. 57 & 192. Plaintiffs’ September 15, 2015 mo-
tion also sought preliminary injunctive relief on the fi-
nal count (Count 9) included in their third amended
complaint, ECF No. 188, which alleges Professor Smith
held a conflict of interest because he represented the
Ohio Attorney General, Mike Dewine, in a separate
case.

The Court, however, denied Plaintiffs’ motions.
The Court declined to grant the injunction and deter-
mined that Ohio Revised Code § 3501.38(E)(1) places
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only a minimal burden on political speech and that the
disclosures it requires are substantially related to
Ohio’s interests in both deterring and detecting fraud.
See ECF Nos. 80 & 260. The Court also determined
that Secretary Husted’s decision to void the LPO peti-
tions was not influenced or controlled by improper po-
litical animus. See id.

Plaintiffs’ third amended complaint contains the
current iteration of allegations against Defendant and
Intervenor Defendants. ECF No. 188.

II. STANDARD OF REVIEW

The standard governing summary judgment is set
forth in Federal Rule of Civil Procedure 56(a), which
provides: “The court shall grant summary judgment if
the movant shows that there is no genuine dispute as
to any material fact and the movant is entitled to judg-
ment as a matter of law.” Fed. R. Civ. P. 56(a). The Court
must grant summary judgment if the opposing party
fails to make a showing sufficient to establish the ex-
istence of an element essential to that party’s case and
on which that party will bear the burden of proof at
trial. Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986);
see also Van Gorder v. Grand Trunk Western R.R., Inc.,
509 F.3d 265 (6th Cir. 2007).

When reviewing a summary judgment motion, the
Court must draw all reasonable inferences in favor of
the nonmoving party, who must set forth specific facts
showing there is a genuine issue of material fact
for trial, and the Court must refrain from making
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credibility determinations or weighing the evidence.
Pittman v. Cuyahoga Cnty. Dept. of Children and Fam-
itly Serv., 640 F.3d 716, 723 (6th Cir. 2011). Summary
judgment will not lie if the dispute about a material
fact is genuine, “that is, if the evidence is such that a
reasonable jury could return a verdict for the nonmov-
ing party.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
248 (1986); Barrett v. Whirlpool Corp., 556 F.3d 502,
511 (6th Cir. 2009).

“e

Thus, the central issue is “‘whether the evidence
presents a sufficient disagreement to require submis-
sion to a jury or whether it is so one-sided that one
party must prevail as a matter of law.’” Pittman, 640
F.3d at 723 (quoting Anderson, 477 U.S. at 251-52).

III. ANALYSIS
A. Counts 1 and 2

Plaintiffs move for summary judgment as to
Counts 1 and 2, which challenge Ohio’s prohibition
against using petition circulators who reside in states
other than Ohio (Ohio Revised Code § 3506.06(C)(1)(a)).
ECF No. 261.

The Court has already permanently enjoined Sec-
retary Husted and the State of Ohio from enforcing the
residency requirement for circulators of petitions for
candidates and initiatives set forth in Ohio Revised
Code § 3503.06(C)(1)(a). See ECF No. 43, Case No.
2:13-cv-935. The Court notes that an appeal is pending
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in that case, Case No. 2:13-cv-935; however, that ap-
peal is limited and does not include an appeal of the
Court’s injunction permanently prohibiting the en-
forcement of Ohio Revised Code § 3503.06(C)(1)(a). No-
tice of Appeal 1, ECF No. 45, Case No. 2:13-cv-935.
Nothing has changed in the interim.

On the basis of its prior ruling, the Court
GRANTS Plaintiffs’ motion for summary judgment on
Counts 1 and 2 and DENIES Secretary Husted’s and
the State of Ohio’s motion for summary judgment as to
Counts 1 and 2. Accordingly, for the reasons outlined
in the permanent injunction order, ECF No. 43, Case
No. 2:13-cv-935, the Court finds Ohio Revised Code
§ 3503.06(C)(1)(a) violates Plaintiffs’ First Amend-
ment right to engage in free speech, and PERMA-
NENTLY ENJOINS Secretary Husted and the State
of Ohio from enforcing the residency requirement for
circulators of petitions for candidates and initiatives
set forth in Ohio Revised Code § 3503.06(C)(1)(a).

B. Count 3

Count 3 asserts a claim under 42 U.S.C. § 1983
challenging the retroactive application of S.B. 193. The
Court issued a preliminary injunction on this issue on
January 7, 2014, enjoining Secretary Husted and the
State of Ohio from enforcing S.B. 193 until after the
2014 election cycle. See ECF No. 47.

In the State of Ohio’s cross motion for summary
judgment, ECF No. 267, it argues that Plaintiffs’ claim
is moot because it challenges the law as applied to
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Ohio’s 2014 primary elections, and Plaintiffs partici-
pated in that election, which is now over. Mot. Summ.
dJ. 3-5, ECF No. 267.

In their motion for summary judgment, Plaintiffs
assert that, if Count 3 is treated as moot, it would dis-
solve the January 7, 2014 preliminary injunction and
“would bring S.B. 193 back to full life as of its effective
date” and thus would result in “collateral conse-
quences.” Reply 2, ECF No. 268.

Plaintiffs’ argument is not well taken. Plaintiffs
fail to provide evidence of the “collateral conse-
quences.” They merely assert that Plaintiffs’ “filings as
a political party after [February 5, 2014] could be chal-
lenged by federal and state authorities (and perhaps
others)” and donations made to LPO as a political
party “might also be questioned.” Reply 2, ECF No.
268. Plaintiffs’ claim is speculative, perfunctory, and
unaccompanied by any argument as to the actual con-
sequences that would stem from the Court’s failure to
declare that S.B. 193 cannot be applied retroactively.
Therefore, the Court finds it waived. See Cook wv.
Donahoe, No. 3:11-cv-132, 2013 WL 93663, at *4 (S.D.
Ohio Jan. 8, 2013) (“[I]ssues adverted to in a perfunc-
tory manner, unaccompanied by some effort at devel-
oped argumentation, are deemed waived. It is not
sufficient for a party to mention a possible argument
in the most skeletal way, leaving the court to . .. put
flesh on its bones.”) (citation omitted).

Plaintiffs have failed to articulate the need for a
permanent injunction and declaration. Accordingly,
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since the 2014 election cycle is now over, the Court
DISMISSES Count 3 as moot.

C. Counts 4 and 5

Plaintiffs allege that S.B. 193 violates their rights
under the First Amendment and the Equal Protection
Clause of the United States Constitution (Count 4) and
that it violates Article V, § 7 of the Ohio Constitution
(Count 5). Count 4 is against Secretary Husted and
Count 5 is against Secretary Husted and the State of
Ohio. Plaintiffs move for summary judgment, and the
State of Ohio has filed its cross motion for summary
judgment on these counts. ECF Nos. 261 & 267.

1. Count 4

Plaintiffs attack the constitutionality of S.B. 193
as applied to them, claiming it places Plaintiffs at a
political disadvantage relative to the two major parties
in Ohio’s general elections by denying LPO access to
party membership privileges afforded to the two major
parties and failing to provide LPO candidates an equal
opportunity to gain access to Ohio’s primary elections
by affording the two major parties privileges not af-
forded to Plaintiffs.

This is not the first time the Court has addressed
the constitutionality of S.B. 193. On March 16, 2015,
the Court denied Intervenor Plaintiffs’ motion for sum-
mary judgment in which they argued that S.B. 193 was
unconstitutional on its face. ECF No. 285.
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This Court found S.B. 193 was not facially invalid
and thus granted the State of Ohio’s cross motion for
summary judgment.! Order 2, ECF No. 285. Now be-
fore the Court is Plaintiffs’ challenge to the constitu-
tionality of S.B. 193 as applied to them.

The Sixth Circuit Court of Appeals has explained
the difference between facial and as applied chal-
lenges:

A facial challenge to a law’s constitutionality
is an effort “to invalidate the law in each of its
applications, to take the law off the books
completely.” Connection Distrib. Co. v. Holder,
557 F.3d 321, 335 (6th Cir. 2009) (en banc); see
also Vill. of Hoffman Estates v. Flipside, Hoff-
man Estates, Inc., 455 U.S. 489, 495, n. 5, 102
S.Ct. 1186, 71 L.Ed.2d 362 (1982) (“a ‘facial’
challenge ... means a claim that the law is
‘invalid in toto — and therefore incapable of
any valid application.”” (quoting Steffel v.
Thompson, 415 U.S. 452, 474,94 S.Ct. 1209, 39
L.Ed.2d 505 (1974))). In contrast to an as-
applied challenge, which argues that a law is
unconstitutional as enforced against the

1 On February 27, 2015, Plaintiffs moved “to maintain the
status quo,” ECF No. 284, and asked that Husted “not attempt to
disqualify [LPO] from Ohio’s 2015 election ballot unless autho-
rized by the Court through a final dispositive ruling.” Mot. 1-2,
ECF No. 284. The Court issued a final dispositive ruling address-
ing the issues presented in Plaintiffs’ February 27, 2015 motion
to maintain the status quo when it denied Intervening Plaintiffs’
Summary Judgment Motion, ECF No. 285, on March 16, 2015. For
the reasons stated therein, Plaintiffs’ motion to maintain the sta-
tus quo is DENIED as moot. See ECF No. 285.
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plaintiffs before the court, a facial challenge
“is not an attempt to invalidate the law in a
discrete setting but an effort ‘to leave nothing
standing[.]’” Connection Distrib. Co., 557 F.3d
at 335 (en banc) (quoting Warshak v. United
States, 532 F.3d 521, 528 (6th Cir. 2008) (en
banc)).

Speet v. Schuette, 726 F.3d 867, 871-72 (6th Cir. 2013).
Thus, to prevail on their as-applied challenge, Plain-
tiffs must show how S.B. 193 is unconstitutional as en-
forced against LPO and its candidates.

Plaintiffs argue that S.B. 193 violates their First
Amendment and Equal Protection rights under the
United States Constitution by placing LPO at a politi-
cal disadvantage. Pls’ Mot. Summ. J. 5, 6, ECF No. 261-
1. Plaintiffs make the same arguments, some verbatim,
as did Intervenor Plaintiffs when they moved for sum-
mary judgment on the statute’s facial validity. See, e.g.,
id. at 8 (“The ACLU correctly states that ‘S.B. 193 will
then prevent . . . dissolved parties [including Plaintiftf-
LPO] from re-forming and fielding candidates until
2016, and because these candidates will be denied ac-
cess to the 2016 Primary Election, voters will be barred
from affiliating with these parties until at least 2017.
Doc. No. 165-1 at PAGEID # 3279.”). In fact, the only
new argument Plaintiffs make is an attempt to analo-
gize a district court case out of Michigan to the appli-
cation of S.B. 193 to LPO. Id. at 9-10 (discussing Green
Party of Michigan v. Land, 541 [F.]Supp. 2d 912, 917-
18 (E.D. Mich. 2008)).



App. 62

Plaintiffs fail to cogently explain how their as-
applied challenge to S.B. 193 differs from Intervening
Plaintiffs’ facial challenge. It is not the task of the
Court to supply an argument or an evidentiary basis
for Plaintiffs’ bare allegations. Plaintiffs’ amended
complaint and motion for summary judgment fail to
provide any specific evidence to support their as-
applied claim. That is, Plaintiffs do not produce any
evidence to demonstrate how the enforcement of S.B.
193 on LPO and its candidates is unconstitutional. See
Connection Distrib. Co., 557 F.3d at 336 (en banc).

Furthermore, Plaintiffs’ assertion that Land sup-
ports its position that the application of S.B. 193 is un-
constitutional is misplaced. See Pls’ Mot. Summ. J. 10,
ECF No. 261-1 (quoting language from Land in which
that court found that “while at first blush the Statute
may appear neutral on its face, further inquiry reveals
that the Statute, by its own terms, benefits the major
political parties to the detriment of all others.” Land,
541 F. Supp. 2d at 917-18.). In Land, political parties,
a newspaper and a political strategist successfully
challenged the constitutionality of a Michigan law that
allowed the two major political parties to obtain the
party declarations of voters from the state’s prior pres-
idential primary. Land is inapplicable to Plaintiffs’ as-
applied challenge in two key respects. First, the central
issue in Land was who is to receive the party prefer-
ence information after the election has occurred. Land,
541 F. Supp. 2d at 920. Land concerns a law premised
on the outcome of a single past election and relates to
the reporting of information, whereas Plaintiffs now
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ask the Court to make a determination on the prospec-
tive application of S.B. 193, which relates to the certi-
fication of minor political parties to Ohio’s ballot.
Second, Land specifically found the issue of a minor
party’s access to the ballot was not implicated, which
is central to Plaintiffs’ as-applied challenge. See id.
922-23.

Without more, Plaintiffs’ as-applied challenge
fails. Accordingly, the Court DENIES Plaintiffs’ mo-
tion for summary judgment as to Count 4, ECF No.
261, and GRANT'S the State of Ohio’s motion as to
Count 4. ECF No. 267. As addressed above, the Court
finds Plaintiffs’ motion to maintain the status quo
moot.

2. Count 5

Plaintiffs seek a finding that S.B. 193 violates Ar-
ticle V, § 7 of Ohio’s Constitution, which states in rele-
vant part, “[a]ll nominations for elective state, district,
county and municipal offices shall be made at di-
rect primary elections or by petition as provided by
law. . . .” Ohio Const. art. V, § 7. In support, Plaintiffs
claim that Blackwell interpreted this provision to re-
quire that “all political parties, including minor par-
ties, nominate their candidates at primary elections.”
Pls’ Mot. Summ. J. 10, ECF No. 261-1 (citing Blackwell,
462 F.3d at 582 (6th Cir. 2006)).

The State of Ohio argues Plaintiffs’ claim is barred
by sovereign immunity under the Eleventh Amend-
ment to the United States Constitution. Mot. Summ. J.
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11-14, ECF No. 267; see also Ds’ Resp. to Pls’ Second
Mot. Prelim. Inj. 1-4, ECF No. 32.

Plaintiffs maintain that the State of Ohio waived
any immunity that it had by voluntarily intervening in
this case. See Compl. { 351, ECF No. 188. Plaintiffs
aver that Secretary Husted also lost his immunity as
a result of that waiver.

The Eleventh Amendment provides: “The Judicial
power of the United States shall not be construed to
extend to any suit in law or equity, commenced or pros-
ecuted against one of the United States by Citizens of
another State, or by Citizens or Subjects of any Foreign
State.” U.S. Const. amend. XI. “[I]n the absence of con-
sent[,] a suit in which the State or one of its agencies
or departments is named as the defendant is pro-
scribed by the Eleventh Amendment.” Pennhurst State
Sch. & Hosp. v. Halderman, 465 U.S. 89,101 (1984). Ad-
ditionally, “[tlhe Eleventh Amendment bars a suit
against state officials when the state is the real, sub-
stantial party in interest.” Id. (internal citation and
quotation marks omitted). “And, as when the State it-
self is named as the defendant, a suit against state of-
ficials that is in fact a suit against a State is barred
regardless of whether it seeks damages or injunctive
relief.” Id. at 101-02; see also id. at 102 (discussing an
exception carved out by Ex Parte Young, 209 U.S. 123
(1908), when a citizen of a state sues a state under the
federal law seeking injunctive or declaratory relief).

Plaintiffs concede that “[h]ad the State of Ohio not
voluntarily intervened as an additional Defendant,
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Plaintiffs would have been barred by the Eleventh
Amendment from prosecuting in this Court their Ohio
constitutional claims.” Pls’ Mot. Summ. J. 12-13, ECF
No. 261-1. Thus, the question is whether and to what
extent the State’s intervention in this case resulted in
a waiver of sovereign immunity.

“A State remains free to waive its Eleventh
Amendment immunity.” Lapides, 535 U.S. at 618.
“[TThe [Supreme] Court has made clear in general that
‘where a State voluntarily becomes a party to a cause
and submits its rights for judicial determination, it will
be bound thereby and cannot escape the result of its
own voluntary act by invoking the prohibitions of the
Eleventh Amendment.” Id. (citing Gunter v. Atl. Coast
Line R. Co., 200 U.S. 273, 284 (1906)). “[O]ur test for
determining whether a State has waived its immunity
from federal-court jurisdiction is a stringent one.” Coll.
Sav. Bank v. Florida Prepaid Postsecondary Educ. Ex-
pense Bd., 527 U.S. 666,676 (1999) (quoting Atascadero
State Hosp. v. Scanlon, 473 U.S. 234, 247 (1985) (inter-
nal quotation marks omitted)). The Sixth Circuit has
not so long ago stated the following:

In cases of consent, waiver cannot be implied
but must be unequivocally expressed. Waiver
occurs if the state voluntarily invokes federal
jurisdiction, or else if the state makes a clear
declaration that it intends to submit itself to
federal jurisdiction. This is a high standard to
meet, as courts will give effect to a state’s
waiver of Eleventh Amendment immunity
only where stated by the most express lan-
guage or by such overwhelming implication
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from the text as will leave no room for any
other reasonable construction.

VIBO Corp., Inc., 669 F.3d at 691 (internal citation, al-
terations, and quotation marks omitted).

The State of Ohio argues that “[blefore S.B. 193
was passed the State of Ohio intervened for the sole
purpose of defending Plaintiffs’ challenge to Ohio’s out-
of-state circulator law[, § 3503.06(C)(1)(a)]. ...” State
of Ohio’s Mot. Summ. J. 12, ECF No. 267. As such, the
State of Ohio “did not, and could not, ‘unequivocally
express,” an intent to waive its immunity as to Plain-
tiffs’ Ohio Constitutional claim regarding a law that
did not exist at the time it intervened.” Id. (citing VIBO
Corp., Inc. v. Conway, 669 F.3d 675, 691 (6th Cir. 2012)).
The State of Ohio claims that, since it did not have im-
munity under the Eleventh Amendment as to Plain-
tiffs’ challenge to S.B. 193 under the United States
Constitution, pursuant to § 1983 (Count 4), it does not
follow that, by defending those claims, it waived its im-
munity as to Count 5.

Plaintiffs’ argument appears to be as follows:
Since the State of Ohio was not originally named as a
defendant in the case, by intervening as to one argu-
ment, and then later, after Plaintiffs amended their
complaint, joining in the defense against the newly
added claims addressing S.B. 193, the State of Ohio
waived any claim of immunity it may have made as to
any of the claims addressing S.B. 193. See Pls’ Mot.
Summ. J. 18, ECF No. 261-1. Thus, Plaintiffs argue the
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State of Ohio waived its immunity “by such over-
whelming implication from the text as will leave no
room for any other reasonable construction.” VIBO
Corp., Inc., 669 F.3d at 691. The Court disagrees.

First, Plaintiffs’ reliance on Lapides is misplaced.
See Pls’ Mot. Summ. J. 13-14, ECF No. 261-1. In
Lapides, the United States Supreme Court held that,
when a state removes a case from state court in which
a citizen litigant has sued a state, the state’s removal
constitutes a “form of voluntary invocation of a fed-
eral court’s jurisdiction sufficient to waive” this im-
munity. Lapides, 535 U.S. at 624 (“We conclude that the
State’s action joining and removing of this case to fed-
eral court waived its Eleventh Amendment immun-
ity. . . .”). This form of waiver did not occur here; rather,
Plaintiffs instituted the instant action in federal court.
See Coll. Sav. Bank, 527 U.S. at 676.

Further, there is no suggestion here that the State
of Ohio expressly consented to being sued in federal
court. The State of Ohio has clearly asserted its im-
munity in response to Plaintiffs’ arguments as to
Count 5. See Pennhurst State Sch. & Hosp., 465 U.S. at
121 (instructing courts to examine each claim in a case
to see if the court’s jurisdiction over that claim is
barred by the Eleventh Amendment).

After intervening, the Court considered the State
of Ohio’s arguments in opposition to Plaintiffs’ first
motion for preliminary injunction. The State of Ohio
then responded to Plaintiffs’ second motion for a
preliminary injunction, in which Plaintiffs sought
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preliminary relief under Counts 3 through 5, expressly
asserting its immunity to Count 5. Ds’ Resp. to Pls’ Sec-
ond Mot. Prelim. Inj., ECF No. 32.

Plaintiffs’ second motion seeking preliminary re-
lief — Plaintiffs’ first motion to address Count 5 — and
the pending motion for summary judgment, are the
only two motions filed relating to Count 5. In response
to both motions, the State of Ohio has expressly as-
serted its immunity afforded to it by the Eleventh
Amendment as to Count 5. Cf. Ku v. State of Tennessee,
322 F.3d 431, 432 (6th Cir. 2003) (denying the state
sovereign immunity because the state failed to raise it
before that court rendered a judgment on the merits).

Accordingly, the Court finds that the State of Ohio
has not waived its immunity under the Eleventh
Amendment of the United States Constitution as to
Count 5. Therefore, the Court GRANT'S the State of
Ohio’s motion for summary judgment on the basis of
Eleventh Amendment immunity and DISMISSES
Count 5 for lack of jurisdiction.

D. Counts 6 through 9

Plaintiffs assert four counts against both Sec-
retary Husted and Felsoci (Counts 6 through 9).
Specifically, Plaintiffs bring a facial and as-applied
challenge to Ohio Rev. Code § 3501.38(E)(1) alleging
First Amendment and Equal Protection Clause viola-
tions (Counts 6 and 7), a challenge to the “retroactive
application of secretary’s interpretation of” that law
(Count 8), and a due process challenge claiming a
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“constitutionally debilitating conflict of interests when
[Professor Smith] adjudicated” the protest against
Earl and Linnabary (Count 9).

Plaintiffs bring these claims pursuant to 42 U.S.C.
§ 1983, alleging violations of their rights under the
First and Fourteenth Amendments to the United
States Constitution. To prevail on a claim under
§ 1983, a plaintiff must show that a person acting
under color of law deprived him of his rights secured
by the United States Constitution or its laws. Berger v.
City of Mayfield Heights, 265 F.3d 399, 405 (6th Cir.
2001).

Plaintiffs, Secretary Husted, and Felsoci move for
summary judgment on these counts. ECF Nos. 205,
261, 264, 267.

Two preliminary matters to consider before ad-
dressing the substance of Plaintiffs’ claims are:
whether Plaintiffs claims are bared [sic] by laches and
whether Felsoci was a state actor when he filed his pro-
test against Earl and Linnabary.

Secretary Husted asserts that laches bars Plain-
tiffs’ claims and moves for summary judgment on
Counts 6 through 9 on that ground.

“Laches is the ‘negligent and unintentional
failure to protect one’s rights.” Nartron Corp.
v. STMicroelectronics, Inc., 305 F.3d 397, 408
(6th Cir. 2002) (quoting Elvis Presley Enter-
prises, Inc. v. Elvisly Yours, Inc., 936 F.2d 889,
894 (6th Cir. 1991)).... Laches does not
simply concern itself with the passage of time,
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but rather focuses on the question of whether
a delay renders it inequitable to permit the
claims to be enforced. Ford Motor Co. v. Cata-
lanotte, 342 F.3d 543, 550 (6th Cir. 2003). As
such, a party asserting laches must show:
(1) a lack of diligence by the party against
whom the defense is asserted; and (2) preju-
dice to the party asserting it. Ford Motor Com-
pany, 342 F.3d at 550; Nartron Corp., 305 F.3d
at 408.

McClafferty v. Portage Cnty. Bd. of Elections, 661
F. Supp. 2d 826, 839-40 (N.D. Ohio 2009).

The Court assessed Secretary Husted’s claim of
laches in the Court’s Order denying Plaintiffs’ fourth
motion for a preliminary injunction and determined
that Plaintiffs failed to advance their claims in a dili-
gent manner and likewise failed to seek an earlier trial
date. The Court also found compelling the evidence
Secretary Husted presented that any change to the
ballot at that point would create a substantial risk of
voter confusion. The Court found laches applied to
Plaintiffs’ due process conflict of interest claim (Claim
9); but the remaining claims required extensive discov-
ery. However, given the obstructive tactics employed by
Felsoci’s counsel during discovery, see Order 30-31,
ECF No. 260, the Court did not bar any claim by laches.
Given that Secretary Husted and Felsoci have not ar-
ticulated any other basis for finding laches, the Court
again declines to hold those claims barred by laches.

A second preliminary issue is whether Felsoci is a
state actor under § 1983. There is ongoing discovery as



App. 71

to some of the arguments related to this preliminary
issue, but the Court need not make a determination as
to whether Felsoci is a state actor with respect to
Counts 6, 8, and 9 because regardless of whether he is,
Plaintiffs’ claims fail. However, as explained in greater
detail below, the Court DENIES WITHOUT PREJU-
DICE Felsoci’s motion for summary judgment as to
Count 7 and DENIES WITHOUT PREJUDICE
Plaintiffs’ summary judgment motion on Count 7
based on the ongoing discovery regarding this as a
ground for relief.

For purposes of the following analysis, the Court
will consider Felsoci’s arguments alongside Secretary
Husted’s arguments.

1. Count 6

Count 6 challenges the requirement in Ohio Re-
vised Code § 3501.38(E)(1) that petition circulators
disclose their employers. The Court addressed this spe-
cific issue in its March 19, 2014 Order denying LPO’s
third motion for a preliminary injunction. ECF No. 80.
In that Order, the Court found that Plaintiffs failed to
demonstrate a likelihood of success on the merits of
their claim that Ohio Rev. Code § 3501.38(E)(1) vio-
lates the First Amendment. Plaintiffs appealed that
Order to the United States Court of Appeals for the
Sixth Circuit, which affirmed the Court’s denial of
Plaintiffs’ third motion for a preliminary injunction
and affirmed this Court’s determination that Plaintiffs
failed to show a likely favorable determination as to its
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challenge to Ohio Revised Code § 3501.38(E)(1). See
ECF No. 107.

Plaintiffs continue to maintain that the employer
identification requirement of Ohio Revised Code
§ 3501.38(E)(1) is unconstitutional on its face because
it impermissibly burdens their First Amendment right
to engage in political speech. They contend the statute
cannot survive the exacting scrutiny standard as that
standard is applied to such disclosure requirements.
See Pls’ Mot. Summ. J. 19-20, ECF No. 261-1. That is,
Plaintiffs argue the employer identification require-
ment in the Ohio statute chills political speech and is
not substantially related to a significant state interest.
See Citizens United v. Fed. Election Comm’n, 558 U.S.
310, 366-67 (2010).

Secretary Husted argues that “Plaintiffs’ complete
failure to present any evidence of ‘chill,” the essential
element of their facial First Amendment challenge, is
fatal to their claim and ‘renders all other facts imma-
terial.’” Mot. Summ. J. 18, ECF No. 267.

Felsoci argues that “instead of articulating a new
evidentiary or legal basis for their motion, Plaintiffs
simply rehash their prior unsuccessful arguments and
incorporate by reference the evidence they previously
submitted in their losing efforts.” Felsoci’s Supp. Mem.
1, ECF No. 265.

Secretary Husted and Felsoci both argue that
Plaintiffs’ facial challenge fails because the employer
identification requirement places a minimal burden
on Plaintiffs’ First Amendment rights, and the
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requirement serves Ohio’s significant interest in de-
tecting and deterring fraud in the signature gathering
process.

The Court found that Ohio Revised Code
§ 3501.38(E)(1) does not offend any of the consti-
tutional principles set forth in Buckley v. American
Constitutional Law Foundation, 525 U.S. 182 (1999),
Citizens in Charge v. Brunner, 689 F. Supp. 2d 992
(S.D. Ohio 2010), or (WIN) Washington Initiatives Now
v. Rippie, 213 F.3d 1132 (9th Cir. 2000). To the contrary,
the Court found those decisions all recognize that a
state may legitimately require disclosure of the identi-
ties of candidate petition circulators and their employ-
ers provided paid circulators are not singled out for
such disclosure. Buckley, 525 U.S. at 198-88 (approving
of a state statute that required disclosure of the iden-
tities of all circulators); Citizens in Charge, 689
F. Supp. 2d at 993 (assessing Ohio statutes that re-
quire disclosure of all sources of money spent on all
candidates); WIN, 213 F.3d at 1139 (striking down a
state law that required only paid circulators disclose
their identities). In addition, the Court determined
that all three decisions acknowledge a states’ [sic] sub-
stantial interest in requiring disclosure of the identity
of those who pay petition circulators. Buckley, 525 U.S.
at 203 (“Through the disclosure requirements that re-
main in place, voters are informed of the source [of
money]. . ..”); Citizens in Charge, 689 F. Supp. 2d at
993 (acknowledging that a state may legitimately re-
quire disclosure of the sources of money spent to sup-
port candidates); WIN, 213 F.3d at 1139 (recognizing
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the state’s “interest[] in combating fraud and provid-
ing voters with useful information about the electoral
process.”). The Court found that, here, the challenged
statute goes no farther than requiring all paid circula-
tors to disclose their identity and the identity of those
that pay them.

Neither Plaintiffs nor Secretary Husted nor
Felsoci have submitted any evidence to supplement
that record. The Court’s assessment remains the same.

Accordingly, the Court holds that Plaintiffs have
failed to demonstrate a genuine issue of material fact
that Ohio Revised Code § 3501.38(E)(1) is unconstitu-
tional on its face. As a result, the Court GRANTS Sec-
retary Husted’s and Felsoci’s motions for summary
judgment and DENIES Plaintiffs’ motion as to Count
6.

2. Count 7

In Count 7, LPO asserts an equal protection selec-
tive enforcement claim relating to the disqualification
of the LPO candidates in the 2014 general elec-
tion, which is commonly referred to as the “Felsoci de-
bacle.”

The Court most recently addressed this claim in
its denial of Plaintiffs’ fourth motion for a preliminary
injunction on October 17, 2014, ECF No. 260. Removal
of Earl, Clark, and Linnabary from the ballot was
the first occasion on which enforcement of the em-
ployer disclosure requirement had resulted in the
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disqualification of a statewide candidate. In the ab-
sence of a protest, Husted’s practice had been to not
check petitions to see whether the employer [sic] name
and address had been admitted.

As the Court has been informed of ongoing discov-
ery concerning the claims raised by Plaintiffs in Count
7, Plaintiffs’, Secretary Husted’s, and Felsoci’s motions
are hereby DENIED WITHOUT PREJUDICE to re-

filing upon completion of discovery.

3. Count 8

In Count 8, LPO challenges Secretary Husted’s
retroactive application of Ohio Revised Code
§ 3501.38(E)(1), Comp. | 369, ECF No. 188, through
which Husted disqualified the LPO candidates from
participating in the 2014 primary election. The Court
initially denied a preliminary injunction under this
theory on March 19, 2014, ECF No. 80, and denied
Plaintiffs’ motion seeking another preliminary injunc-
tion under this same theory on October 17, 2014, ECF
No. 260. During its second review, the Court recounted
the Court of Appeals’ affirmation of the Court’s March
19, 2014 Order, and the Court reviewed Plaintiffs’ ad-
ditional arguments.

As Plaintiffs fail to present any new evidence in
support of Count 8, the Court GRANTS Secretary
Husted’s and Felsoci’s motions for summary judgment
as to Count 8 and DENIES Plaintiffs’ motion for sum-
mary judgment as to Count 8.
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4. Count 9

Count 9 claims a violation of due process due to
Professor Smith’s alleged conflict of interest. This
claim was preliminarily addressed and rejected in the
Court’s October 17, 2014 Order denying Plaintiffs’
fourth motion for a preliminary injunction, ECF No.
260.

Plaintiffs alleged that before the protest hearing,
Professor Smith participated in writing a pro bono
amicus brief for Attorney General DeWine that was
filed with the United States Supreme Court in an un-
related matter. Plaintiffs argued that since Professor
Smith worked for the incumbent Attorney General,
Professor Smith was biased against Linnabary.

The Court determined that Plaintiffs’ counsel was
apparently aware of Professor Smith’s participation in
the other case, see Order 26-27, ECF No. 260, and that,
in any event, Professor Smith filed the amicus brief be-
fore the protest hearing. Moreover, Professor Smith
testified that he had no contact with Attorney General
DeWine, and his participation in the other matter was
limited to filing that single amicus brief.

Without any new showing by Plaintiffs of evidence
to contravene the foregoing or new support for their
position, the Court finds that Plaintiffs’ claim fails as
a matter of law. Accordingly, the Court GRANT'S Sec-
retary Husted’s and Felsoci’s motion for summary
judgment as to Count 9 and DENIES Plaintiffs’ mo-
tion for summary for summary [sic] judgment as to
Count 9.
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IV. CONCLUSION
For the foregoing reasons, the Court:

GRANTS Plaintiffs’ motion for summary judg-
ment, ECF No. 261, as to Counts 1 and 2 and PER-
MANENTLY ENJOINS Secretary Husted and
the State of Ohio from enforcing the residency re-
quirement for circulators of petitions for candi-
dates and initiatives set forth in of [sic] Ohio
Revised Code § 3503.06(C)(1)(a);

DENIES WITH PREJUDICE Plaintiffs’ motion
for summary judgment, ECF No. 261, as to Counts
4,6, 8 and 9, and DENIES WITHOUT PREJU-
DICE their motion as to Count 7;

GRANTS Secretary Husted’s motions for sum-
mary judgment, ECF Nos. 205 and 267, as to
Counts 4, 5, 6, 8, and 9, DENIES WITH PREJU-
DICE the same as to Counts 1 and 2, and DE-
NIES WITHOUT PREJUDICE the same as to
Count 7;

GRANTS the State of Ohio’s motion for summary
judgment, ECF No. 267, as to Counts 4 and 5 and
DENIES WITH PREJUDICE the same as to
Counts 1 and 2;

GRANTS Felsoci’s motion for summary judg-
ment, ECF No. 264, as to Counts 6, 8, and 9 and
DENIES WITHOUT PREJUDICE the same as to
Count 7;

DENIES as moot Plaintiffs’ motion to maintain
the status quo until final disposition, ECF No. 284;

DISMISSES Count 3 as moot; and
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e DISMISSES Count 5 for lack of jurisdiction.

Finally, on October 12, 2015, Plaintiffs filed an om-
nibus motion to supplement the record, ECF No. 335,
notwithstanding the Court’s Order stating that the
Court will establish a briefing schedule for the omni-
bus filings. See 0.1-2, ECF No. 305. The Court reviewed
the authorities and determines they do not affect any
of the Court’s decisions in this Opinion and Order. Ac-
cordingly, Secretary Husted and Felsoci shall not in-
clude any discussion of these authorities in their
forthcoming omnibus briefs except to the extent the
parties rely on these authorities with regard to their
arguments as to Count 7.

The response to Plaintiffs’ omnibus motion is due
within fourteen days of the date of this Order. The
Court limits responsive briefing to a single brief for
Secretary Husted and a single brief for Felsoci. The
Court imposes a twenty page limit on all response
briefs. Plaintiffs’ [sic] are not permitted to file a reply
without Order of Court.

The Clerk shall remove ECF Nos. 205, 261, 264,
267, and 284 from the Civil Justice Reform Act motions
report.

IT IS SO ORDERED.

/s/ Michael H. Watson
MICHAEL H. WATSON, JUDGE
UNITED STATES
DISTRICT COURT
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

Libertarian Party
of Ohio, et al.,

Plaintiffs, Case No. 2:13-cv-953

Ve Judge Michael H. Watson
Jon A. Husted,
Ohio Secretary
of State,

Defendant.

OPINION AND ORDER
(Filed May 20, 2016)

The Libertarian Party of Ohio (“LPO”) and several
of its members, leadership, and/or candidates (“Plain-
tiffs”) move for summary judgment as to Count Seven
of their third amended complaint, ECF No. 188. Mot.,
ECF No. 338. Ohio Secretary of State Jon A. Husted
(“Secretary Husted”) and Gregory A. Felsoci (“Felsoci”)
cross-move for summary judgment. ECF Nos. 344 &
345. The motions are ripe for review. Plaintiffs move to
supplement the record. ECF No. 335. As that motion is
unopposed,! the Court GRANTS Plaintiffs’ motion to

1 Felsoci “objects” to supplemental exhibits five, six, eight,
nine, ten, and twelve. Mot. 18, ECF No. 346. Felsoci’s objections to
exhibits eight and nine are moot because Plaintiffs submitted
those exhibits in support of motions that the Court has since ruled
on. Felsoci objects to the admissibility of exhibits five, six, ten, and
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supplement the record. ECF No. 335. For the following
reasons, the Court DENIES Plaintiffs’ motion, ECF
No. 338, and GRANTS Secretary Husted’s and Fel-
soci’s motions, ECF Nos. 344 and 345.

I. FACTS

In 2014, LPO’s candidates attempted but failed to
obtain ballot recognition. Subsequently, LPO amended
its complaint in this case to include, inter alia, Count
Seven, arguing that Secretary Husted and Felsoci vio-
lated the First Amendment and the Equal Protection
Clause of the Fourteenth Amendment of the United
States Constitution when Secretary Husted selectively
enforced Ohio Revised Code § 3501.38(E)(1) — which
requires petition circulators to disclose their employer,
resulting in the LPO candidates’ removal from the
2014 primary ballot. Since that date, the Court twice
reviewed this claim and twice found it unlikely to suc-
ceed. See Oct. 17, 2014 Order, ECF No. 260 & Mar. 19,
2014 Order, ECF No. 80.

The parties have incorporated by reference their
previous briefing as to Count Seven, see Ps’ Mot. 1,
ECF No. 338; Sec. Husted’s Mot. 16, ECF No. 344, and
further claim that they have uncovered new evidence
in support of their position. Their evidence consists pri-
marily of the depositions of Matt Borges (“Borges”),
chair of the Ohio Republican Party (“ORP”), Terry Ca-
sey (“Casey”), a political strategist who orchestrated

twelve on relevancy grounds. The Court considers those argu-
ments in this Opinion and Order.
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Felsoci’s protest and is the current chairperson of the
State of Ohio Personnel Board of Review, and Felsoci.?
See ECF Nos. 335-2, 335-4, & 335-11. In addition,
Plaintiffs submit evidence regarding the ORP’s pay-
ment of $300,000 to Zeiger, Tigges, Little & Lindsmith,
LLP, (“the Zeiger law firm”) in late 2014, early 2015,
for its work representing Felsoci at the protest hearing
and for other work it completed in the litigation of the
instant suit. See Borges Dep. PAGEID ## 8603-05,
8610-12, 8630, ECF No. 335-11; Ps’ Ex. 3, PAGEID
## 8496-501, ECF No. 335-3 (Zeiger law firm invoices
and checks cut by the ORP).

Plaintiffs also submit, as “new evidence” the fol-
lowing additional e-mails and text message communi-
cations:

Between February 14 and February 21, 2014, Ca-
sey: (1) e-mailed members of Governor John Kasich’s
reelection campaign and the then political director of
the ORP, David Luketic (“Luketic”), concluding with:
“Plus, what is next!!” Ps’ Ex. 3 PAGEID # 8438, ECF
No. 335-3; (2) e-mailed members of Governor Kasich’s
campaign and Luketic with information regarding
an initial assessment of what a protest of Plaintiffs’
part-petitions would entail, id. at 8439-40, 8442 (stat-
ing “[c]learly we need to keep digging and digging on
Oscar [Hachett]” (one of Plaintiffs’ petition circula-
tors)); (3) responded to an e-mail from Governor

2 Felsoci also testified at the hearing held on September 29
and 30, 2014. His deposition testimony mirrors that of his testi-
mony at the preliminary hearing, and neither that testimony nor
his deposition substantiate Plaintiffs’ claim.
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Kasich’s political director with the Governor’s reelec-
tion campaign, Jeffery Polesovsky (“Polesovsky”), in
which Polesovsky stated that “we can continue to work
down the action item list” and indicated that he was
forwarding “petition samples to our attorneys to help
their research process,” id. at 8441; (4) sent an e-mail
to Polesovsky and Luketic seeking morning updates,
id. at 8443; (5) received an e-mail from Luketic in
which Luketic forwarded the result of a records re-
quest from Public Records/Corporations Counsel,
Chris Shea of Secretary Husted’s office, id. at 8444-45;
(6) sent an e-mail to a leader of a “right for life” group
and blind copied thirteen individuals, including mem-
bers of Governor Kasich’s gubernatorial office and his
reelection campaign as well as Luketic with poling [sic]
results about registered voters, id. at 8447-48 (com-
menting, “The Dems will be spinning big on the failure
for this poll to account for the number of voters a
Libertarian candidate will drain off.”); (7) e-mailed
Polesovsky and carbon copied Luketic stating, “Did
push [TV Host Matt] Stainbrook earlier this morning
for getting us a Libertarian potential client[,]” id. at
8449; (8) received e-mails from Luketic with an “Early
Validity Report and “Lib. Petition Report” detailing the
number of signatures collected by paid circulators, id.
at 8450, 8460-70; (9) received an e-mail from Luketic
with the subject line “Our Friends” of a forwarded e-
mail from an attorney in Summit County that con-
tained criminal history reports of LPO petition circu-
lators, id. at 8451;(10) received an e-mail from Luketic
with Felsoci’s voting history, id. at 8459; (11) received
an e-mail from Polesovsky with contact information for
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Chris Klym, id. at 8471; Casey Dep. PAGEID # 8374,
ECF No. 335-2 (stating that Chris Klym helped with
the “logistics”); and (12) emailed his attorney Chris
Kylm’s [sic] e-mail address, Ps’ Ex. 3 PAGEID # 8472,
ECF No. 335-3.

On February 26, 2014, Luketic texted Casey ask-
ing, “Would it help our case if one of the circulators
signed [sic] a Democrat petitions this year.” Id. at 8473.
That same day, Luketic e-mailed Casey an ORP mem-
ber’s phone number who was going to help “on some
logistics.” Id. at 8474; Casey Dep. PAGEID # 8377, ECF
No. 335-2.

Between February 28 and March 1, 2014, Casey
sent an e-mail to Jim Heath, host of the Ohio News
Network, regarding the protest hearing. Ps’ Ex. 3
PAGEID # 8475, ECF No. 335-3. Casey also exchanged
e-mails with Daniel Mead of the Zeiger law firm and
Polesovsky, whom Casey stated typically e-mailed him
upon request “whatever he happened to have around,”
id. at 8476-78; Casey Dep. PAGEID # 8382, ECF No.

335-2.

On the day of the protest hearing, March 4, 2014,
Casey sent several e-mails about the hearing and also
addressed Borges’ comments regarding ORP’s involve-
ment with the protest. Ps’ Ex. 3 PAGEID ## 8479-86,
ECF No. 335-3; see also Ps’ Ex. 10 PAGEID # 8586,
ECF No. 335-10. Casey e-mailed Chris Schrimpf
(“Schrimpf”), the ORP communication director, about
Borges’ comments, to which Schrimpf responded: “The
Dems are just pushing the misspeaking part. ORP has
not had involvement in the complaint to this point.
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Let’s talk more once the hearing is over.” Ps’ Ex. 10
PAGEID # 8584, ECF No. 335-10. Shortly after Borges
apparently made a statement that insinuated that the
ORP filed the protest, Borges then back-tracked and
said that the ORP did not file the protest.

On March 7, 2014, Casey exchanged several e-
mails about the results of the protest. See Ps’ Ex. 3
PAGEID ## 8487-95, ECF No. 335-3. Between March
10, 2014 and May 6, 2014, Casey sent over twenty e-
mails to a significant number of individuals, including
Luketic, Polesovsky, Matthew Damschroder (“Dam-
schroder”), currently, the Deputy Assistant Secretary
of State and Director of Elections for Secretary Husted,
and Borges, with updates regarding the litigation
pending before this Court and related appeals. See, e.g.,
Ps’ Ex. 12, PAGEID # 8670, ECF No. 335-12 (blind cop-
ying over fifty people a news article from the Columbus
Dispatch on May 1, 2014). On March 17, 2014, Borges
sent an e-mail in response to Casey’s “latest” regarding
Plaintiffs’ third amended complaint and Borges’ poten-
tial testimony at the Court’s hearing. Id. at 8640-41. In
addition, on both March 16 and 19, 2014, Borges for-
warded to Casey an e-mail from his attorney about the
on-going litigation. Id. at 8647 (this e-mail was also
sent to members of Governor Kasich’s campaign and
Luketic), 8685.

Based on this new evidence, Plaintiffs claim Sec-
retary Husted and Felsoci violated their First and
Fourteenth Amendment rights. Plaintiffs, Secretary
Husted, and Felsoci move for summary judgment on
those claims.
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II. STANDARD OF REVIEW

The standard governing summary judgment is set
forth in Federal Rule of Civil Procedure 56(a), which
provides: “The court shall grant summary judgment if
the movant shows that there is no genuine dispute as
to any material fact and the movant is entitled to judg-
ment as a matter of law.” Fed. R. Civ. P. 56(a). The Court
must grant summary judgment if the opposing party
fails to make a showing sufficient to establish the ex-
istence of an element essential to that party’s case and
on which that party will bear the burden of proof at
trial. Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986);
see also Van Gorder v. Grand Trunk Western R.R., Inc.,
509 F.3d 265 (6th Cir. 2007).

When reviewing a summary judgment motion, the
Court must draw all reasonable inferences in favor of
the nonmoving party, who must set forth specific facts
showing there is a genuine issue of material fact for
trial, and the Court must refrain from making credi-
bility determinations or weighing the evidence.
Pittman v. Cuyahoga Cnty. Dept. of Children and Fam-
tly Serv., 640 F.3d 716, 723 (6th Cir. 2011). Summary
judgment will not lie if the dispute about a material
fact is genuine, “that is, if the evidence is such that a
reasonable jury could return a verdict for the nonmov-
ing party.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
248 (1986); Barrett v. Whirlpool Corp., 556 F.3d 502,
511 (6th Cir. 2009).
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presents a sufficient disagreement to require submis-
sion to a jury or whether it is so one-sided that one
party must prevail as a matter of law.”” Pittman, 640
F.3d at 723 (quoting Anderson, 477 U.S. at 251-52).

III. ANALYSIS
A. Previous Court Rulings

The Court has already addressed Plaintiffs’ as-ap-
plied challenge to Ohio Revised Code § 3501.38(E)(1)
twice. In one decision ruling on Plaintiffs’ motion for a
preliminary injunction as to Count Seven, the Court
found that Plaintiffs’ contention that the payor disclo-
sure requirement chilled their First Amendment free-
doms lacked merit. See Mar. 19, 2014 Order 22-24, ECF
No. 80. The Court addressed Plaintiffs’ contention that
Secretary Husted selectively enforced Ohio Revised
Code § 3501.38(E)(1) when Plaintiffs moved for prelim-
inary relief a second time. In an October 17, 2014 Or-
der, the Court determined that given the deposition
testimony of Secretary Husted, Plaintiffs failed to
carry their burden of showing that Secretary Husted’s
decision was influenced by political animus or con-
trolled by Casey, members of Governor Kasich’s cam-
paign, or any other source of improper political
animus. Oct. 17,2014 Order 16, ECF No. 260. Plaintiffs
do not submit any new evidence or argument that con-
tradicts these preliminary findings. Therefore, Plain-
tiffs’ selective enforcement claim based on Secretary
Husted’s decision fails against both Secretary Husted
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and Felsoci and the Court grants Secretary Husted’s
and Felsoci’s motion for summary judgment on this
ground.

In addition, in its October 17, 2014 Order, the
Court addressed Plaintiffs’ selective enforcement
claim based on the filing of the protest and determined
that the filing of the protest did not constitute a state
action under § 1983 because it was filed by a private
party. Id. at 21-22. As such, the Court found that Plain-
tiffs were unlikely to succeed on the merits of their se-
lective enforcement claim because Felsoci’s protest,
even if it was filed on behalf of the ORP, did not consti-
tute a state action because the protest process is for
use by private citizens and is not a public function ex-
clusively reserved to the state. Id. Plaintiffs now move
for summary judgment, arguing that they have uncov-
ered new evidence that the protest was part of a con-
spiracy.

B. Selective Enforcement

Plaintiffs bring their selective enforcement claim
pursuant to § 1983, under which “a plaintiff must es-
tablish that a person acting under color of state law
deprived the plaintiff of a right secured by the Consti-
tution or laws of the United States.” Wilkerson uv.
Warner, 545 F. App’x 413, 419 (6th Cir. 2013) (quoting
Waters v. City of Morristown, 242 F.3d 353, 358-59 (6th
Cir. 2001)). To successfully plead a selective enforce-
ment claim, Plaintiffs must satisfy the following three
elements:
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First, [a state actor] must single out a person
[or persons] belonging to an identifiable
group, such as those of a particular race or re-
ligion, or a group exercising constitutional
rights, for prosecution even though he has de-
cided not to prosecute persons not belonging
to that group in similar situations. Second, he
must initiate the prosecution with a discrimi-
natory purpose. Finally, the prosecution must
have a discriminatory effect on the group
which the defendant belongs to.

Stemler v. City of Florence, 126 F.3d 856, 873 (6th Cir.
1997) (citing United States v. Anderson, 923 F.2d 450,
453 (6th Cir. 1991)).

Plaintiffs’ theory is that Casey, Felsoci, Dam-
schroder, members of Governor Kasich’s gubernatorial
office and reelection campaign, and members of the
ORP collectively conspired to violate Plaintiffs’ First
Amendment rights because Felsoci filed the protest of
Plaintiffs’ part-petitions. Accordingly, the Court con-
strues Plaintiffs’ argument to be that, since Plaintiffs’
alleged “new” evidence demonstrates that there was a
conspiracy between a private actor Felsoci, previously
described by the Court as a hapless dupe for his utter
lack of knowledge, intent, or conspiratorial objective,
and state officials for purposes of § 1983.

A private party who conspires with state officials
can be liable under § 1983. See Jackim v. Sam’s East,
Inc., 378 F. App’x 556, 565 (6th Cir. 2010).
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A civil conspiracy is an agreement between
two or more persons to injure another by un-
lawful action. Express agreement among all
the conspirators is not necessary to find the
existence of a civil conspiracy. Each conspira-
tor need not have known all of the details of
the illegal plan or all of the participants in-
volved. All that must be shown is that there
was a single plan, that the alleged coconspira-
tor shared in the general conspiratorial objec-
tive, and that an overt act was committed in
furtherance of the conspiracy that caused in-
jury to the complainant.

Hooks v. Hooks, 771 F.2d 935, 943-44 (6th Cir. 1985).

On October 17, 2014, the Court preliminarily de-
termined that Plaintiffs’ claim of conspiracy to selec-
tively enforce § 3501.38(E)(1) lacked merit. Since that
date, the Court has allowed Plaintiffs every oppor-
tunity to obtain whatever evidence may be available to
substantiate their claim. After reviewing that evidence
and Plaintiffs’ argument, the Court finds that Plain-
tiffs still fail to demonstrate that there was any unlaw-
ful action cognizable under § 1983.

As an initial matter, Plaintiffs have previously
averred ORP [sic] involvement and now argue that the
“new” evidence shows that the ORP “ratified” the filing
of the protest. This argument is without merit as the
Court has already determined that even if the protest
was on behalf of the ORP, it did not constitute a state
action under § 1983. See Oct. 17, 2014 Order 22, ECF
No. 260.
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a. Casey

Plaintiffs aver that Felsoci and the ORP conspired
with Casey and that Casey is a state actor. Plaintiffs
submit e-mails sent between Casey, Borges, and
Schrimpf that show Casey worked with individuals ac-
tive in county branches of the ORP. While these mes-
sages show Casey’s proclivity to involve himself in
Republican politics, the messages do not provide any
support for Plaintiffs’ claim of civil conspiracy between
a private actor and a state actor.

Plaintiffs argue that Casey — a state actor — acted
under color of state law when he orchestrated the pro-
test because he is the chairperson of the State of Ohio
Personnel Board of Review. However, Casey’s govern-
ment position does not make all of his actions “under
color of state law.” Memphis, Tennessee Area Local, Am.
Postal Workers Union, AFL-CIO v. City of Memphis,
361 F.3d 898, 903 (6th Cir. 2004) (“It is the nature of
the act performed, not the clothing of the actor or even
the status of being on-duty, or off-duty, which deter-
mines whether the officer acted under color of law.” (ci-
tation omitted)). “[A] public employee acts under color
of state law while acting in his official capacity or while
exercising his responsibilities pursuant to state law.”
West v. Atkins, 487 U.S. 42, 50 (1988). Plaintiffs do not
submit any evidence that indicates that Casey was act-
ing in his official capacity, that Casey used his role as
chairperson to facilitate his actions, or that Casey’s po-
sition relates to any of the acts Plaintiffs cite. See id.
(“[Alcting under color of state law requires that a de-
fendant in a § 1983 action have exercised the power
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‘possessed by virtue of state law and made possible
only because the wrongdoer is clothed by the authority
of state law.”” West, 487 U.S. at 48). In sum, Casey’s ac-
tions to facilitate the protest were those of a private
citizen and do not in any way constitute actions com-
mitted under color of state law.

b. Matt Damschroder — Secretary Husted’s
Director of Elections

Plaintiffs allege that Casey sought and obtained
the assistance of Damschroder and claim that because
of the e-mails sent by Casey on March 4, 2014, see Ps’
Ex. 3 PAGEID ## 8479, 8482-83, ECF No. 335-3, “it is
finally clear that Damschroder was fully aware by
March 4, 2014 of exactly what was going on. He knew
all were involved and that Borges’s comment was con-
sidered to be a problem.” Ps’ Resp. 7, ECF No. 347.

In response, Secretary Husted argues that Plain-
tiffs fail to establish any joint action between Casey
and Damschroder because the “‘new’ evidence” that
Plaintiffs rely upon consisted of “a few additional
emails . . . that are of the same nature” as the evidence
previously submitted to the Court. Sec. Husted’s Mot.
14, ECF No. 344. Secretary Husted argues that the e-
mails were “already in the public domain and were
sent to many recipients” and that “[m]any were sent
after the Secretary ruled on the protest.” Id. (emphasis
omitted).

Plaintiffs rely upon two e-mails. The first is an e-
mail sent by Casey at 1:02 PM on March 4, 2014, which
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was the day of the protest hearing. Casey blind copied
Damschroder, Polesovsky, and Luketic on that e-mail,
which was a forwarded message from Schrimpf about
Borges’ comment disclaiming the ORP’s involvement.
The second is an email Casey forwarded to the same
people containing an article from the Plain Dealer re-
garding the protest at 1:06 PM, also on March 4, 2014.

First, being blind copied on e-mails hardly equates
to involvement in a conspiracy. See Fisk v. Letterman,
401 F. Supp. 2d 362, 377 (E.D.N.Y. 2010) (“Communi-
cations between a private and state actor, without
more facts supporting a concerted effort or plan be-
tween the parties, are insufficient to make a private
party a state actor.”).

Second, Plaintiffs do not provide any evidence as
to how these e-mails indicate that there was a plan or
that Damschroder had committed, planned to commit,
or asked someone else to commit an act to further that
plan. If anything, the contents of the first e-mail would
dispel any thoughts of the Plaintiffs’ alleged “Borges
Tie-in.” Ps’ Resp. 7, ECF No. 347. The Court is equally
unconvinced that the e-mail sent four minutes later
containing the Plain Dealer article does anything more
than inform Damschroder about what he already
knew.

Accordingly, the Court determines that these com-
munications fail to show the existence of a civil con-
spiracy for purposes of § 1983.



App. 93

c. Governor Kasich

Plaintiffs argue that there was a “connection” be-
tween Governor Kasich and the protest because the
Zeiger law firm’s representation of Felsoci was ar-
ranged by Governor Kasich’s campaign. According to
Plaintiff, since “[t]he Kasich Campaign, after all, knew
ORP would pay,” Ps’ Mot. 2, ECF No. 338-1, Governor
Kasich was involved in a conspiracy with Casey.

While Plaintiffs cite many communications be-
tween Casey and others, their assertion that Governor
Kasich was somehow involved in the protest remains
unsupported. The “new” communications indicate little
more than what the Court has already found: Casey
orchestrated the protests, coordinated legal represen-
tation with the same law firm that employs Casey’s
personal attorney, found a LPO member who would
have legal standing to protest the part-petitions, and
e-mailed a lot of people in the process. See, e.g., Ps’ Ex.
3, PAGEID ## 8439-40, 8442 (e-mails detailing the
steps needed to protest the petitions); 8477-78 (e-mail
in which Casey seeks information to provide Daniel
Mead, attorney at the Zeiger law firm); 8471-72, 8474
(emails sent to Casey for purposes of contacting some-
one to reach out to potential protestors); 8459 (Casey
received an e-mail with Felsoci’s voting history), ECF
No. 335-3. See also Casey Dep. PAGEID # 8395, ECF
No. 335-2 (Casey stated, “I send out lots and lots of
e-mails to lots and lots of people.”). None of these com-
munications provide any support for Plaintiffs’ propo-
sition that Governor Kasich had knowledge of a plan
or made any action in furtherance of that plan. While
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the messages may have been sent to a few of Governor
Kasich’s gubernatorial office staff members, the mes-
sages have little, if any, significance without evidence
of a plan or any actions taken by these individuals.

Plaintiffs argue that Governor Kasich’s reelection
campaign staff supported the protest and by way of
their actions, Governor Kasich did so too. As support,
they cite to e-mails that use words such as “we” and
“our.” See Ps’ Mot. 3-4, ECF No. 338-1 (citing Ps’ Ex. 3
PAGEID ## 8441, 8447, 8502, ECF No. 335-3). In all
but a few of the instances, Casey authored the e-mail
that used the words cited by Plaintiff. The only other
remarks were by Polesovsky, a member of Governor
Kasich’s reelection campaign. Polesovsky’s e-mails do
not demonstrate joint action between Casey and Gov-
ernor Kasich merely because a member of Governor
Kasich’s campaign staff sent messages to Casey.

Moreover, to the extent that a member of Governor
Kasich’s campaign staff was involved in the protest in
his or her capacity as a staff member, that staff mem-
ber is a private citizen working for a candidate, not for
a state actor. See Federer v. Gephardt, 363 F.3d 754, 759
(8th Cir. 2004) (finding that member of the incum-
bent’s staff “acted on behalf of [the incumbent] as a po-
litical candidate and a private person.”). Therefore, any
act committed by a member of the campaign staff — a
private citizen — cannot qualify as under color of state
law without the involvement of a state actor. To be
clear, Plaintiffs fail to show any evidence that Gover-
nor Kasich had any knowledge of his campaign staff
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members’ actions. Further, Plaintiffs fail to show how
these private citizens’ actions constitute state actions.

In sum, the Court finds that Plaintiffs failed to
show a civil conspiracy and that Plaintiffs therefore
fail to demonstrate how the filing of the protest consti-
tutes a [sic] state action under § 1983. In other words,
Plaintiffs fail to identify any facts that are suggestive
enough to back its allegations of a civil conspiracy, let
alone able to withstand Secretary Husted’s and Fel-
soci’s motions for summary judgment. See Nader v.
McAuliffe, 593 F. Supp. 2d 95, 103 (D.D.C. 2009) aff’d
2009 WL 4250615 (D.C. Cir. Oct. 30, 2009).

Because there is no conspiracy between Secretary
Husted and Felsoci or any other state actor and Felsoci,
Plaintiffs’ selective enforcement claim against Felsoci
and Secretary Husted fails and Secretary Husted and
Felsoci are entitled to summary judgment on this
ground.

Additionally, the Court reiterates that there is no
evidence of selective enforcement here —i.e. there is no
direct evidence of discriminatory intent or political an-
imus on behalf of a state actor as part of any conspiracy
or on the part of Secretary Husted. Furthermore, Sec-
retary Husted and Felsoci point out two examples of
when part-petitioners were successfully protested due
to failure to completely or correctly fill out the em-
ployer box such that those part petitions were also
found invalid, see Sept. 29, 2014 Pl Hearing Tr.,
PAGEID # 6605, ECF No. 247, Sec. Husted’s Hearing
Ex. E (Kristen Rine, elections counsel for Secretary
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Husted’s office, determining part-petitions violated the
employer disclosure requirement in 2011 because the
part-petitions omitted the employer’s name and ad-
dress); In re Protest of Evans, Nos. 06AP-539 through
06AP-548, 2006-Ohio-4690, 2006 WL 2590613, at *3-4
(Ohio Ct. App. 10th Dist. Sept. 11, 2006) (finding that
the petition circulators did not correctly identify their
employer between the two entities known to be in-
volved in collecting signatures).

Accordingly, Secretary Husted and Felsoci are en-
titled to summary judgment on Count Seven of Plain-
tiffs’ third amended complaint.

IV. CONCLUSION

The Court GRANTS Plaintiffs’ motion to supple-
ment the record. ECF No. 335. The Court GRANTS
Secretary Husted’s motion for summary judgment,
ECF No. 344, and Felsoci’s motion for summary judg-
ment, ECF No. 345, and DENIES Plaintiffs’ motion for
summary judgment, ECF No. 338.

The Clerk shall enter final judgment in this case.

Accordingly, given Plaintiffs’ appeal has been dis-
missed and a mandate has been issued, the Court DE-
NIES AS MOOT Plaintiffs’ motion to modify, ECF No.
339, and motion seeking a stay pending an appeal,
ECF No. 352.

The Court notes that it has previously denied all
motions for attorneys’ fees and costs without prejudice
to refiling after entry of final judgment in this case and
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that any refiled motion is referred to the Magistrate
Judge.

IT IS SO ORDERED.

/s/ Michael H. Watson
MICHAEL H. WATSON,
JUDGE
UNITED STATES
DISTRICT COURT
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