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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

(1) ROQUE “ROCKY” DE LA FUENTE, )
Candidate for President of the United States; )
(2) JILL STEIN, Candidate for President )
of the United States, )
(3) JONI ALANE LEVINESS; )
(4) MAIGAN UNDERWOOD, and )
(5) RACHEL C. JACKSON .....Plaintiffs, )
)
V. ) Case No. CIV-16-914-F

)

(1) PAUL ZIRIAX, Secretary of the )

Oklahoma State Election Board; and the )

)

)

(2) OKLAHOMA STATE ELECTION BOARD,
..... Defendants.

PLAINTIFFS’ RESPONSE AND MEMORANDUM BRIEF
IN OPPOSITION TO DEFENDANT’S MOTION TO DISMISS

[. INTRODUCTION

This case is a ballot access case on behalf of an independent candidate for
President of the United States, a candidate for President of the United States of a political
party not recognized currently by the State of Oklahoma, and individual Oklahoma
voters. Plaintiffs seek declaratory and injunctive relief from the Court. The instant case
had its origin in Plaintiff De La Fuente’s earlier pro se filing on May 31, 2016, in De La
Fuente v. State of Oklahoma, et al., case number CIV-16-583-F, with an amended
complaint filed on June 14, 2016, to which the Defendants filed a motion to dismiss on
July 6, 2016. Plaintiff De La Fuente did not file a response to the motion to dismiss and,

before the time he was able to obtain local counsel to represent him, the case had already
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been dismissed without prejudice on July 29, 2016. Because Jill Stein, who had received
the nomination of the Green Party for President of the United States on August 6, 2016,
and her supporters also wished to challenge the laws in question, they joined in the case
at bar with Mr. De La Fuente’s permission. On October 7, 2016, the Defendants Paul
Ziriax, Secretary of the Oklahoma State Election Board; and the Oklahoma State Election
Board (hereinafter sometimes referred to as “Ziriax” and “Election Board,” respectively)
filed a motion to dismiss pursuant to Fed. R. Civ. P. 12(b)(6) [Doc. No. 6]. Ziriax and
Election Board’s motion to dismiss alleges that Plaintiffs have failed to allege facts
entitling them to relief pursuant to Fed. R. Civ. P. 12(b) (6), Defendant Election Board is
entitled to sovereign immunity under the Eleventh Amendment to the U.S. Constitution,
and Plaintiffs’ case is filed in bad faith. Defendants’ motion to dismiss—with one

exception!--is without merit and, therefore, should be denied.

1 In Proposition I of Defendants’ Motion to Dismiss, Defendants raise Eleventh
Amendment immunity as to Defendant Oklahoma State Election Board. Since Defendant
Election Board chooses to raise this defense and not waive it, Plaintiffs admit that
Defendants are correct. However, Plaintiffs would note that in numerous previous
election cases, the Defendant Election Board has chosen not to assert this defense and
has, in effect, waived it. See, e.g., Crussel v. Oklahoma State Election Bd., 497 F.Supp.
646 (W.D. Okla. 1980); Arutunoff v. Oklahoma State Election Bd., 687 F.2d 1375 (10"
Cir. 1982), cert den., 461 U.S. 913 (1983); Libertarian Party of Oklahoma v. Oklahoma
State Election Bd., 593 F.Supp. 118 (W.D. Okla. 1984); Rainbow Coalition v. Oklahoma
Election Bd., 685 F.Supp. 1193 (W.D. Okla. 1987), affd., 844 F.2d 740 (10" Cir. 1988);
not to mention the three cases attached to Defendants’ Motion to Dismiss (Defendants’
Exhibits “17, “2”, and “3”), all of which named the Oklahoma State Election Board as
one of the Defendants.
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II. STATEMENT OF THE CASE

Plaintiffs sought specifically in their complaint to have Okla. Stat. tit. 26, §§ 10-
101.1, and 10-101.2, as applied to the Plaintiffs herein for the 2016 Oklahoma
Presidential general election and all subsequent Oklahoma Presidential general elections,
and the facts and circumstances relating thereto, declared unconstitutional and
permanently enjoined, for the reason that said laws violate in their application Plaintiffs’
rights under the First and Fourteenth Amendments to the United States Constitution and
Title 42, United States Code, § 1983, in that said laws are unnecessarily burdensome,
oppressive, discriminatory, vague, overbroad, arbitrary, and further violate Plaintiffs’
rights to equal protection and due process of the law [Doc. No. 1]. While the Plaintiffs
had originally considered filing a motion for preliminary injunctive relief from the Court
as to the 2016 Presidential general election in Oklahoma, after review of the time
constraints in the case, the extent of petitioning done by the supporters of the Plaintiff
Stein, the need to have witnesses present for a preliminary injunction hearing—
particularly expert testimony, and the fact that the deadlines for the printing and
distribution of different types of ballots were close or past, the Plaintiffs chose not to file
a separate motion for preliminary injunction and supporting brief as required and in
consideration of the Court’s order of August 10, 2016 [Doc. No. 2]. Rather, the Plaintiffs
have decided to pursue declaratory and injunctive relief as to the application of the laws
in question as to future presidential general elections in Oklahoma, particularly since
Plaintiff Stein, who has been a Presidential candidate in the past, intends to be a

Presidential candidate in the future. While the laws in question herein (at least, §10-

3



Case 5:16-cv-00914-F Document 7 Filed 10/28/16 Page 10 of 31

101.1) have been challenged before--as noted in the decisions set forth in Defendants’
Exhibits “17, “2”, and “3”, no one has been able to comply with the laws in question
since those decisions, there have been significant changes in other election laws, and the
application of said laws has tended to freeze the status quo as to Presidential elections for
Independent and non-recognized political party candidates in Oklahoma since 1992,
while allowing continual multiple candidates to appear on the Oklahoma ballot for the
only other federal statewide office (U.S. Senator) (see Affidavit of Richard Winger,
Plaintiffs’ Exhibit “1,” ¢ 13; Curricula Vitae of Richard Winger, Plaintiffs’ Exhibit “2,”
and Appendix, Plaintiffs’ Exhibit #3” attached hereto).

In the year 2016, after the July 15" deadline of Okla. Stat., tit. 26, §§ 10-101.1 and
10-101.2, the Republican Party nominated its presidential and vice presidential
candidates during its national convention from July 18 through July 21, 2016. The
Democratic Party nominated its presidential and vice presidential candidates during its
national convention from July 25 through July 28, 2016. Plaintiff Stein received the
Green Party nomination for President of the United States and Ajamu Baraka received
the Green Party nomination for Vice President of the United States at the Green Party’s
national convention on August 6, 2016. The Defendants herein did not require the
aforesaid nominees of the Republican and Democratic parties to present any nominating
petition indicating their support in Oklahoma because said nominees of the Republican
and Democratic parties for President and Vice President are for parties already
recognized in Oklahoma. In contrast, [ndependent presidential candidates or Presidential

candidates of non-recognized political parties in Oklahoma must submit petition

4
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signatures by July 15 of a presidential election year in the amount of 40,047 for the
presidential election to be conducted in Oklahoma in the year 2016, and approximately
the same number in future presidential elections in Oklahoma.

Oklahoma has the most restrictive ballot access laws for presidential and vice
presidential candidates of Independent or non-recognized political party status in the
United States. In fact, Oklahoma is the only state having a petition signature requirement
above two percent of the previous vote for President or Governor, with most states
having a requirement of less than one percent of the previous vote for President or
Governor. Because of }the relatively stringent ballot access laws in Oklahoma and the
immense task of obtaining ballot status throughout the United States for a Presidential
candidate in 2016, the supporters of De La Fuente and Stein were unable to marshal their
resources in such a manner as to conduct a successful petition drive in Oklahoma,
pursuant to Okla. Stat. tit. 26, §§ 10-101.1 and 10-101.2, respectively, and also achieve
ballot status in the other States and the District of Columbia.

Plaintiffs contend Oklahoma has set up an unconstitutional discrimination by
allowing Independent candidates for the federal statewide election for U.S. Senator, but
not for President and Vice President of the United States, to have an alternate and
unequal route to the ballot by simply paying a filing fee, pursuant to Okia. Stat. tit. 26, §
5-112(A), of $1,000.00. While such a discrimination can be justified from the standpoint
of ballot access for the formation of new political parties, or perhaps other non-federal
state elective offices as was held by this Court previously under different circumstances,

it cannot be justified and is unconstitutional when applied to a presidential campaign

5
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because of the heightened constitutional scrutiny required to judge state election laws
which regulate presidential elections. Presidential election requirements should not be
greater than what the State has found acceptable for the other statewide, federal office of
U.S. Senator 01; what is required to form a new political party in Oklahoma. If the State
of Oklahoma’s compelling interests are satisfied by a $1,000.00 filing fee for U.S. Senate
candidates who are not members of recognized political parties or by 24,745 petition
signatures of Oklahoma voters for the formation of a new political party in Oklahoma,
the State of Oklahoma cannot justify on either a compelling interest basis or a rational
basis a significantly higher petition signature requirement of 40,047.
[II. STANDARD OF REVIEW

In judging a motion to dismiss, a trial court should view the facts in the complaint
as true and grant all reasonable inferences in favor of the nonmoving party. Poehlv.
Countrywide Home Loans, Inc., 528 F.3d 1093, 1096 (8" Cir. 2008). So strongly is the
motion to dismiss held in disfavor that generally, a complaint may be dismissed as a
matter of law for two reasons: (1) lack of any cognizable legal theory, or (2) insufficient
facts under a cognizable legal theory. Kentucky Central Life Ins. Co. v. LeDuc, 814
F.Supp. 832, 835 (N.D. Cal. 1992); and Bartholet v. Reishauer A.G., 953 F.2d 1073,
1078, (7* Cir. 1992). “Generally, a motion to dismiss on the grounds that Petition does
not state a claim on which relief can be granted, admits all facts well pleaded, and the
legal question presented thereby is governed by the facts as pleaded.” Galbreath v.
Metropolitan Trust Co., 134 F.2d 569, 570 (10* Cir. 1943). However, the “complaint”

must contain sufficient factual matter, accepted as true, to state a claim to relief that is

6



Case 5:16-cv-00914-F Document 7 Filed 10/28/16 Page 13 of 31

plausible on its face. Ashcroft v. Igbal, 556 U.S. 662, 678 (2009). While Defendants’
motion to dismiss has attacked Plaintiffs’ standing to continue their constitutional
challenge to certain Oklahoma election statutes, it is well settled that a Court in ruling on
such a challenge to standing must accept as true all material allegations of the Plaintiffs’
complaint, and construe the complaint in favor of the Plaintiffs. Gladstone Realtorsv.
Bellwood, 441 U.S. 91, 109 (1979). “At the pleading stage, general factual allegations of
injury resulting from the defendant’s conduct may suffice, for on a motion to dismiss we
‘presume[e] that general allegations embrace those specific facts that are necessary to
support the claim.”™ Lujan v. Defenders of Wild Life, 504 U.S. 555, 561 (1992) (quoting
Lujan v. National Wildlife Federation, 497 U.S. 871, 889 (1990).

Plaintiffs’ complaint herein challenges Oklahoma’s election laws for ballot access
for Independent and non-recognized political party candidates for President and Vice
President which require a significantly higher petition signature number than is required
for the formation of a new political party in Oklahoma, while also allowing the only other
Federal statewide office (U.S. Senator) to simply pay a $1,000.00 filing fee, and an
unnecessarily early petition deadline that is unconstitutionally early and serves no
compelling state interest, while having a serious effect on alternative presidential
candidates and their supporters. One United States Court of Appeals has stated that to
dismiss under a Fed. R. Civ. P. 12(b) (6) motion, “It must appear to a certainty that the
plaintiff would not be entitled to relief under any set of facts that could be proved.” Wool
v. Tandem Computers, Inc., 818 F.2d 433, 439 (9" Cir. 1987). Motions to dismiss

pursuant to Fed. R. Civ. P. 12(b) (6) are not viewed with favor, and are only appropriate

7
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when “it appears beyond doubt that the plaintiff can prove no set of facts in support of his
claim which would entitle him to relief.” Conley v. Gibson, 355 U.S. 41, 45-46 (1957).
A complaint should not be dismissed simply because a Court is doubtful that the plaintiff
will be able to prove all of the factual allegations contained therein. Bell Atl. Corp. v.
Twombly, 550 U.S. 544, 556 (2007). Accordingly, a well-pleaded complaint will survive
a motion to dismiss even when the likelihood of recovery appears remote. /d.
[V. ARGUMENT AND AUTHORITIES
A. Okla. Stat., tit. 26, §§ 10-101.1 and 10-101.2 both require petition signatures

of three percent of the total vote cast for President in Oklahoma in the last

Presidential election, which makes Oklahoma the most restrictive state in

the United States as to ballot access for Presidential elections for Independent

and non-recognized political party candidates.

The two laws challenged herein, Okla. Stat., tit. 26, §§10-101.1 and 10-101.2 are
essentially the same except § 10-101.1 applies to Independent Presidential candidates
while § 10-101.2 applies to Presidential candidates of political parties which are not
recognized in Oklahoma. In considering the Defendants’ motion to dismiss, it is perhaps
best to consider what the Plaintiffs are asking for in the case at bar and the particular facts
and expert testimony which will be presented to the Court. The laws in question which
are challenged in the case at bar are the same in their petition signature requirement.
Okla. Stat., tit. 26, § 10-101.1 requires petition signatures equal to three percent of the
total vote cast for President in the last Presidential election in Oklahoma in order to
achieve Oklahoma ballot status for Independent Presidential and Vice Presidential

candidates, while Okla. Stat., tit. 26, § 10-101.2 requires petition signatures equal to three

percent of the total vote cast for President in the last Presidential election in Oklahoma in

8



Case 5:16-cv-00914-F Document 7 Filed 10/28/16 Page 15 of 31

order to achieve Oklahoma ballot status for the Presidential and Vice Presidential
candidates of a political party not recognized by Oklahoma pursuant to Okla. Stat., tit. 26,
§§ 1-108 and 1-109.

While Okla. Stat. tit. 26, §§ 10-101.1 and 10-101.2 provide a means through
petitioning for Independent and nonrecognized political party candidates for President
and Vice President to appear on the ballot in Oklahoma as an Independent candidate or
with the party label of an unrecognized political party, respectively, the petition signature
deadline is unnecessarily early and before the deadline in 38 states and the District of
Columbia, as well as requiring significantly higher petition signatures than that which is
required to have a political party recognized in Oklahoma, as well as a percentage
petition signature requirement higher than any other state in the Union (see Plaintiffs’
Exhibit “1”, 99 5, 7, 8, and 10; and Plaintiffs’ Exhibit “3”). On the other hand, Okla.
Stat. tit. 26, § 5-112(A) provides a means in lieu of petition signatures for [ndependent
candidates for statewide Federal office in Oklahoma, i.e., U.S. Senator, to appear on the
Oklahoma ballot by simply paying a fee by cashier’s or certified check of $1,000.00 and
the filing of a Declaration of Candidacy with the Secretary of the State Election Board.
Additionally, all Independent candidates in Oklahoma, whether for a statewide federal
office or a statewide state office, since the adoption of the alternate options of paying a
filing fee or gathering petition signatures for the statewide federal office of United States
Senator or the statewide state office of Governor, or any other statewide state office, have

used the filing fee option for ballot access instead of the petition signature option for



Case 5:16-cv-00914-F Document 7 Filed 10/28/16 Page 16 of 31

ballot access of Okla. Stat. tit. 26, § 5-112(A)?, which was previously until August 27,
2010, five percent of the registered voters eligible to vote for a candidate in the first
election wherein the candidate’s name could appear on the ballot. The Oklahoma
Legislature lowered the percentage to four percent, effective August 27, 2010, but still no
one has used the lowered petitioning signature amount to obtain statewide ballot status.
In order to illustrate the above point, while the Oklahoma ballot has been frozen in
the status quo since the 1992 general election as to Presidential candidates obtaining
ballot access status pursuant to either Okla. Stat. tit. 26, § 10-101.1, or 10-101.2 (with no
presidential candidates who are independent or the nominees of a non-recognized
political party obtaining ballot status in Oklahoma), Independent candidates for U.S.
Senator have regularly appeared on the Oklahoma ballot by simply paying a filing fee
from 1992 through 2016, with anywhere from one to three Independent U.S. Senate
candidates being on the Oklahoma ballot in any general election year in which a U.S.

Senator is up for election in Oklahoma (see Plaintiffs’ Exhibit *17, 913).> While, the

2 [n regard to the Republican Presidential primary in Oklahoma conducted on March 1,
2016, It is apparent that given a choice between paying a $2,500.00 filing fee or
collecting 5,000 petition signatures, that Republican Presidential primary candidates
prefer to pay the $2,500.00 filing fee pursuant to Okla. Stat,, tit. 26, § 20-102 (see
Plaintiffs’ Exhibit 17, 91 1). This is another example as to Presidential candidates of the
difficulty of obtaining petition signatures versus paying a filing fee.

3 [t would be possible to make a perfect burlesque on the U.S. Senate Independent
candidate requirement in Oklahoma by having Mr. De La Fuente, Dr. Stein, or anybody
else from any other state file as an Independent U.S. Senate candidate in Oklahoma by
simply paying $1,000.00. It should be remembered that there is no prohibition for
citizens of one state from filing as a U. S. Senate candidate in another state of which they
are not a resident. After all, when his original Republican opponent withdrew in 2004 for

10
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filing fee for U.S. Senator is $1,000.00, and the filing fee for other statewide state offices
is $500.00, except for Governor, which is $1,500.00, there is no provision in the aforesaid
Okla. Stat. tit. 26, § 5-112(A) for a filing fee means of candidacy for an [ndependent or
nonrecognized party candidate in Oklahoma for President and Vice President of the
United States. This fact constitutes a violation of equal protection between the Oklahoma
Federal statewide elections conducted for U.S. Senator as opposed to the Oklahoma
statewide Federal Presidential election. Defendants should be required by this Court to
prove by either compelling interest or rational basis the reason for this unequal
treatment—particularly considering the results of the challenged election laws these past
twenty-four years (see Plaintiffs’ Exhibit “17, 4§ 10, 13, 14, 15, 16, and 17).

The Oklahoma ballot access law of Okla. Stat. tit. 26, § 10-101.1, as such applies
to Independent candidates under Oklahoma law for President of the United States and
their presidential electors, and Okla. Stat. tit. 26, § 10-101.2, as such applies to a non-
recognized political party under the laws of the State of Oklahoma for President of the
United States and their presidential electors, sets an unconstitutional early deadline of
July 15" in presidential election years and requires the highest percentage of petition
signatures of any State in the Union and significantly higher than the petition signature
requirement in Oklahoma for full political party recognition. Said deadline is before the

dates of the conventions of the major political parties. The results of the election laws in

the Illinois U.S. Senate seat, Barack Obama faced Republican Alan Keyes, a resident of
Maryland. With $1,000.00 each, fifty candidates from across the United States could file
as Independent candidates for U.S. Senator in Oklahoma.

11
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question herein has been devastating to Presidential ballot access in Oklahoma for minor
political parties and Independent candidates.

B. The Court should consider the history and effects of the election laws
challenged herein and the lack of success as to compliance with said laws.

So restrictive and discriminative is Oklahoma’s ballot access law for Presidential
candidates who are Independent or the nominee of a political party not recognized in
Oklahoma, that even a prominent Presidential candidate such as Ralph Nader failed to
appear on the Oklahoma Presidential ballot in 1996, 2000, and 2004, and the nominee of
the Libertarian Party failed to appear on the Oklahoma Presidential ballot in 2004, 2008,
and 2012 (see Plaintiffs’ Exhibit “17, {14 and 13). In fact, in 2004, 2008, and 2012,
Oklahoma was the only State in which there were only two candidates on the ballot for
President of the United States (see Plaintiffs’ Exhibit “1”, {14, and Appendix, Plaintiffs’
Exhibit “3”, p. 12). Since the last time this Court reviewed the election laws in question
challenged herein, Oklahoma’s ballot access for Presidential candidates of minor party or
Independent status has become even less receptive to access for non-major party
candidates so as to have the laws in question not complied with for an even longer period
of time. In the aforesaid Presidential elections in Oklahoma in 2004, 2008, and 2012,
even the nominee for President of the United States of the Democratic Party failed to
carry any of the 77 counties of Oklahoma (and in the most recent Presidential election in
Oklahoma of 2012, President Barack Obama lost every single county in Oklahoma by a

landslide, viz.: a 10 percent margin or more.

12
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As a demonstration of how much Oklahoma’s ballot access laws for Presidential
candidates maintain the status quo and stifle First Amendment rights, neither Okla. Stat.
tit. 26, § 10-101.1 or § 10-101.2 have been successfully complied with since 1992. While
no political party had been able to obtain ballot recognition in Oklahoma, pursuant to
Okla. Stat., tit. 26, § 1-108, since the 2000 Presidential election through 2015, and
because previous election law changes had moved the deadline for filing political party
recognition petitions from May 31 of the general election year to March 1* of the general
election year, Oklahoma lowered the petition signature requirement in 2015 from five
percent of the last gubernatorial or presidential vote to three percent of the last
gubernatorial vote.* In 2016, Oklahoma lowered the political party retention requirement
of Okla. Stat., tit. 26, § 1-109 from 10 percent of the last gubernatorial or presidential
vote to 2 Y percent of the last presidential or gubernatorial vote, and allowed for the
Presidential electors of Presidential candidates in Oklahoma not to have their names
printed on the Oklahoma ballot. Despite these changes, only the Libertarian Party was
able to comply with the new requirements of Okla. Stat., tit. 26, § 1-108 for the general
election in Oklahoma of 2016. The Libertarian Party of Oklahoma was further aided by
the fact that the voter turnout in the most recent gubernatorial election in 2014, was

824,831 votes—the lowest vote total in an Oklahoma gubernatorial election since 1978,

* It is interesting to note that one of the reasons the Oklahoma Legislature changed the
law as to Okla. Stat., tit. 26, § 1-108, from using on an alternating basis the total vote for
governor and the total vote for president in the previous election in order to calculate the
number of petition signatures required, was that the percentage ballot access requirement
(then 5%, now 3%) based on the previous Presidential vote total was never complied with
from 1974 until the law was changed in 2015.
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even though the population of Oklahoma has increased by approximately one million
people since 1978 (see Plaintiffs’ Exhibit “17, 116).

In contrast, while only 24,745 petition signatures were required to obtain political
party status in Oklahoma in 2016, 40,047 petition signatures were required to obtain
ballot status for an Independent or non-recognized political party presidential candidate
in Oklahoma in 2016 (see Plaintiffs’ Exhibit “1”, § 10). Thus, this constitutes another
change in circumstances and the law since the Court last considered the laws challenged
herein. While the party petition requirement for recognition and the independent and
non-recognized political party presidential candidate petition requirement both now use a
three percent petition requirement, the political party requirement of three percent applies
to the last gubernatorial election vote total, while the Independent or non-recognized
political party presidential petition requirement of three percent applies to the last
presidential election vote total, thus, resulting in a significantly higher requirement of
petition signatures for independent and non-recognized presidential candidates, as
opposed to recognition of a new political party in Oklahoma (unlike the situation when
the questioned laws herein were last considered by this Court, see Barr v. Ziriax, Civ-08-
730-R (W.D. Okla. April 30, 2009), Defendants’ Exhibit “3”), because more than a half
million more voters in Oklahoma participated in the most recent presidential election than
in the most recent gubernatorial election (1,334,872 in 2012 versus 824,831 1in 2014). In
Oklahoma, total voter turnout for Presidential elections is consistently much higher in

Presidential elections than in Gubernatorial elections (see Plaintiffs’ Exhibit “1”, §16).

14



Case 5:16-cv-00914-F Document 7 Filed 10/28/16 Page 21 of 31

The early filing deadline (38 states and the District of Columbia have Presidential
petition deadlines in either August, September, or later of a general election year),
combined with Oklahoma’s absolute ban on write-in voting, the unequal and unnecessary
signature requirement, and the lack of a filing fee alternative for presidential and vice
presidential candidates operates to exclude candidates who must try to comply with the
requirements of the other 49 States and the District of Columbia and/or whose
prominence grows out of reactions to the events of the major party’s primary season and
changing political developments, and who lack a recognized political party organizational
structure by the State of Oklahoma. Only candidates who rely on paid petitioners can
collect a significant number of signatures by the July 15" presidential deadline (e.g., Ross
Perot in 1992). No previous alternative presidential candidates have been able to appear
on the Oklahoma ballot without a substantial expenditure of money for paid petitioners.
Such monetary expenditures in order to meet petition signature deadlines in Oklahoma
operate to deny Oklahoma voters an opportunity to vote for late emerging candidates who
have significant public support but lack a recognized political party organization or
extensive financial resources. More significantly, the Oklahoma petition signature
requirement—and the resulting number of signatures required percentagewise--is the
highest in the United States (see Plaintiffs” Exhibit “37).

C. Okla. Stat., tit. 26, §§ 10-101.1 and 10-101.2 have not been complied with
since 1992, despite numerous attempts by Independent and non-recognized
political party Presidential candidates and their supporters.

As noted above, the history of attempts to comply with the laws in question herein

since 1992 has not been a happy one. No Presidential candidate has complied with § 10-
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101.1 or 10-101.2 in Oklahoma since 1992. There have been numerous attempts to
comply, as well as challenges to the laws in this Court in 1996, 2000, and 2008-2009
(Defendant’ exhibits “1,” “2,” and “3”). The Eighth Circuit Court of Appeals in McLain
v. Meier, 637 F.2d 1159 (8" Cir. 1980), a case which has been cited with approval by the
Tenth Circuit, has considered the failure of compliance with a law over a period of time
to be an important factor in judging whether the law is Constitutional. It is one thing if
the law has been complied with regularly and another thing if the law has been complied
with rarely or not at all. McLain v. Meier, 637 F.2d at 1165; Storer v. Brown, 415 US.
724, 730 (1974); Williams v. Rhodes, 393 U.S. 23 (1968).

D. Since Okla. Stat., tit. 26, § 10-101.1 and 10-101.2 impact ballot access

in Oklahoma only as to Presidential elections, they are subject to a
higher scrutiny than election laws that only impact an individual State.

Because of the less restrictive and more reasonable ballot access requirements for
presidential and vice presidential candidates of other states, the less restrictive laws of
other states in the Union effectively subsidize and assist Oklahoma in maintaining its
restrictive ballot access laws for presidential and vice presidential candidates who are not
members of the major political parties recognized currently under Oklahoma election
law. If all states of the United States had ballot access laws for presidential and vice
presidential candidates not associated with the major political parties to the same extent
as Oklahoma, presidential and vice presidential candidates of minor political parties and
independent status would be prevented from maintaining a nationwide campaign as
alternative choices to the major political party candidates, thus, maintaining the ﬁolitical

status quo and stifling the exercise of First Amendment rights to political speech and
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political association. This point is important in analyzing election laws of an individual
State which impact a presidential election as opposed to other elections.

State election laws which impact ballot access for Presidential candidates and their
supporters are subject to a higher scrutiny under the U.S. Supreme Court’s decision in
Anderson v. Celebrezze, 460 U.S. 780 (1983). Election restrictions which impact
Presidential candidacies have consequences which go far beyond the boundaries of
Oklahoma and must be judged by a higher standard than election restrictions for state
elective offices. Anderson v. Celebrezze, 460 U.S. at 790.

The final part of the analytical test set forth in Anderson is that the Court must
consider the extent to which legitimate state interests make it necessary to burden the
rights of the Plaintiffs. Anderson v. Celebrezze, 460 U.S. at 789. If, in fact, it is not
necessary for there to be a filing fee exception for Independent and non-recognized
political party Presidential candidates, then why are Independent candidates allowed to
run for the other Federal statewide elective office in Oklahoma of U.S. Senator by simply
presenting a filing fee and a Declaration of Candidacy pursuant to Okla. Stat. tit. 26, § 5-
112(A)? [t is unconstitutional for a state to discriminate by allowing an alternative for
one class of federal statewide candidates (United States Senator) without providing such
an alternative for the truly national office of President of the United States.

E. The prior unpublished decisions in 1996, Natural Law Party v. Henley,

2000, Nader v. Ward, and 2009, Barr v. Ziriax, as to the constitutionality

of Okla. Stat., tit. 26, §§ 10-101.1 and 10-101.2 do not prevent this Court
from reconsidering the constitutionality of the election laws in question herein.
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Prior decisions of this Court upholding the laws in question (Defendants’ Exhibit
“2 Natural Law Party v. Henley, CIV-96-1525-R (W.D. Okla. Sept. 18, 1996) (which
denied a motion for preliminary injunction); Defendants’ Exhibit “2”, Nader v. Ward,
CIV-00-1340-R (W.D. Okla. Aug. 30, 2000) (which denied a motion for preliminary
injunction and entered a ruling on the merits as to the constitutionality of Okla. Stat., tit.
26, § 10-101.1); and Defendants® Exhibit “3”, Barr v. Ziriax, CIV-08-730-R (W.D. Okla.
April 30, 2009) (which granted defendant’s motion for summary judgment as to the
constitutionality of Okla. Stat., tit. 26, § 10-101.1), were made prior to newer election
results, changes in circumstances, failed ballot access attempts, and the passage of time
which have shown that the laws have not been complied with since 1992.

Judge Russell in each of the three previous unpublished cases, two on preliminary
injunctions and one on summary judgment, not on motions to dismiss, were all
essentially based on the reasoning of the Natural Law decision of 20 years ago. At that
time, in 1996, the laws in question had been complied with in the most recent Presidential
election in 1992 by the billionaire Ross Perot. In 1992, the signature requirement which
Ross Perot needed to comply with was lower than the signature requirement of today
because it was based on three percent of the 1988 Presidential vote as opposed to three
percent of the 2012 Presidential vote in Oklahoma. Also distinguishing the Natural Law
case from the case at bar is the fact that in 1996—as well as in 2000, 2004, 2008, and
2012—considerably less signatures were required for just Presidential candidates than for

new political party formation in Oklahoma.
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Prior decisions by the Tenth Circuit Court of Appeals and this Court upholding
certain election laws have not prevented this Court from subsequently considering those
laws again and later declaring the same laws unconstitutional. See Rainbow Coalition v.
Oklahoma State Election Board, 685 F.Supp. 1193 (W.D. Okla. 1987), affd., 844 F.2d
740, at 747 (10™ Cir. 1988) (relating to the upholding of the constitutionality of
Oklahoma’s prior law not allowing voters to register as members of a political party no
longer recognized by the State of Oklahoma); but subsequently held unconstitutional ten
years later because of changes in circumstances as to computerization so as to hold
unconstitutional Okla. Stat. tit. 26, §§ 1-110 and 4-112. Atherton v. Ward, 22 F.Supp.2d
1263, at 1267-1268 (W.D. 1998); and the unpublished District Court case of Mobley v.
Hudlin, CIV-84-2141-R (W.D. Okla., Oct. 5, 1984) (which denied Plaintiffs’ Motion for
Preliminary Injunction as to the constitutionality of the then Okla. Stat., tit. 26, § 6-106,
partly because the Court was not persuaded that there was positional bias in the general
election as to a law which required the Democratic candidates to have the top position on
the ballot); but subsequently not followed and the law in question declared
unconstitutional in a later decision by Judge David Russell (the same Judge as in the
Mobley case)’ as to the same Okla. Stat,, tit. 26, § 6-106, Graves v. McElderry, 946
F.Supp. 1569 (W.D. Okla. 1996). In fact, Judge Russell chose to not decide the Graves

case on motions for summary judgment, but rather to hear the evidence at a non-jury trial.

s Judge Russell was also the trial judge in the unpublished cases of Natural Law Party v.
Henley (Defendants’ Exhibit “27); Nader v. Ward (Defendants’ Exhibit “1™); and Barr v.
Ziriax (Defendants’ Exhibit “3”).
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Thus, in two cases involving two different election laws subsequent courts did not find
the previous decisions decisive or an impediment in later again reviewing the election
laws in question when there had been a change in circumstances, differing proof, and the
passage of time.

F. There is no compelling interest or rational basis for the State of Oklahoma

to unequally discriminate between the requirements for ballot access for the
only two federal statewide elections conducted in Oklahoma.

While previously it had been complained that the laws in question were
unconstitutional because a filing fee option was available for Independent candidates
(i.e., candidates in Oklahoma not associated with a recognized political party), except for
President and Vice President of the United States, it was a mistake in the previous cases
to compare the aforesaid presidential requirements in Oklahoma to the ballot access
requirements for all Independent candidates in Oklahoma, rather than to just the ballot
access requirement for an Independent U.S. Senate candidate. The instant case poses an
equal protection argument comparing the only two statewide elections conducted in
Oklahoma for federal office. On the one hand, every four years, an election is conducted
in Oklahoma for President and Vice President of the United States. On the other hand, in
two of every three general elections in Oklahoma an election is conducted for United
States Senator. In 2016, there is an election in Oklahoma for both President and Vice
President and U.S. Senator. The equal protection violation occurs because the U.S.
Senator candidate may appear on the ballot by simply paying $1,000.00 pursuant to Okla.
Stat., tit. 26, § 5-112, while the Presidential and Vice Presidential candidates running

together must submit valid petition signatures of Oklahoma voters equal to at least three
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percent of the total vote cast for President and Vice President in Oklahoma in the
previous Presidential election.

Judge Russell’s decision of 1996 in the Natural Law case on a motion for
preliminary injunction, which he also cited in the Nader case in 2000 and the Barr case
decided in 2009, is deserving of review because of the changes in the law since those
decisions, the fact that there has been a continuation of noncompliance with the laws in
question, and the fact that Judge Russell’s analysis of why there was an alternative for all
candidates but President and Vice President in Oklahoma has turned out to be incorrect in
its speculation. Not only has the alternative Independent option of petitioning been
lowered from a requirement of five percent of the registered voters to four percent of the
registered voters, but it still has continued to be a law that has never been complied with
despite the District Court’s suggestions as to why the law was in existence. Further,
because of continued inability of political parties to obtain ballot access under Okla. Stat.,
tit. 26, §§ 1-108 and 1-109, the legislature in 2015 and 2016 eliminated the Presidential
election results as a basis for calculating the number of petition signatures required and
decided to use exclusively the significantly lower voter turnout in gubernatorial elections,
lower the ballot access requirement for new political parties from five percent to three
percent, and lower the political party retention requirement from 10 percent to 2 %2
percent. Thus, the requirements for full political party access resulted in significantly
lower requirements of either petition signatures or votes than is required for petition
signatures for Presidential and Vice Presidential candidates under Okla. Stat,, tit. 26, §§

10-101.1 and 10-101.2. There is no compelling or rational basis for the foregoing change
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in law resulting in a higher requirement for Presidential and Vice Presidential candidates
as opposed to full political party recognition.

The Equal Protection Clause provides that “All persons similarly situated should
be treated alike.” City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439 (1985).
The U.S. Supreme Court has used a three-part test to evaluate election statutes challenged
under the First and Fourteenth Amendments. Anderson v. Celebrezze, 460 U.S. at 783-
789. While the U.S. Supreme Court has not yet applied this test to ballot access
challenges on purely equal-protection grounds, many federal courts have applied the
Anderson balancing test to both First Amendment and Equal Protection Clause
challenges to ballot access laws. Rogers v. Corbett, 468 F.3d 188, 193-194 (3" Cir.
2006); Republican Party of Ark. v. Faulkner Cnty., Ark., 49 F.3d 1289, 1293, n.2 (8" Cir.
1995); and Fulani v. Krivanek, 973 F.2d 1539, 1543 (1 1 Cir. 1992). Certain state
election laws have been held to be an unconstitutional burden and arbitrary classification
so as to make it unreasonably difficult to obtain ballot access when an alternative is
allowed for Independent statewide candidates as opposed to individuals who are
proponents of a new political party. Citizens to Establish a Reform Party in Arkansas v.
Priest, 970 F.Supp. 690 (E.D. Ark., W.Div. 1996). Further, the Federal Court for the
Western District of Oklahoma has previously condemned as an unconstitutional violation
of the equal protection clause of the Fourteenth Amendment, a political party durational
registration requirement which was imposed on state elective offices in Oklahoma but not
on federal elective offices in Oklahoma. Crussel v. Okiahoma State Election Board, 497

F.Supp. 646, at 652 (W.D. Okla. 1980). It is Plaintiffs’ contention in the case at bar that
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there is an equal protection violation in this case between the standards required for ballot
access between the two statewide federal offices in Oklahoma (viz.: President and U.S.
Senator). The burden caused by this distinction is not reasonable and non-discriminatory
and, therefore, can have no rational basis, let alone serving a compelling interest.
V. CONCLUSION

“[BJecause the interests of minor parties and independent candidates are not well
represented in state legislatures, the risk that the First Amendment rights of those groups
will be ignored in legislative decision-making may warrant more careful judicial
scrutiny.” Anderson v. Celebrezze, 460 U.S. at 793, n. 16. This is particularly important
when we are concerned with a presidential election where the effect of a state’s election
laws go beyond the boundaries of that state. Anderson v. Celebrezze, 460 U.S. at 790.

Further, because Oklahoma’s ban on write-in voting in Presidential elections has
been held to be constitutional, Coalition for Free and Open Elections v. McElderry, 48
F.37 493 (10" Cir. 1995), and because the Plaintiff Jill Stein and her Vice Presidential
candidate will be on the ballot of forty-four states and the District of Columbia—and
write-in candidates in three states, while Plaintiff De La Fuente will be on the ballot in 20
states and a write-in candidate in a majority of the remaining states (see Plaintiffs’
Exhibit “1”, § 18), Oklahomans are faced with a greatly reduced choice, both now and in
the future.

WHEREFORE, premises considered, the Plaintiffs herein pray that this Court
deny Defendants’ Motion to Dismiss. The instant case presents an important review of a

State which has the most difficult state presidential ballot access laws in the United States
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for independent and non-recognized presidential candidates and their supporters--which
has had the effect of significantly limiting electoral choice in Oklahoma. Plaintiffs are
not asking the Court to determine what the law should be, but rather recognize—
considering the law’s effect over the last 24 years, changes in circumstances, and other
election laws in Oklahoma, and the current status of Oklahoma as an extremely non-
competitive state in Presidential elections, which has resulted in a near freeze of the
status quo—that the laws in question have become unconstitutional and should be
enjoined pending legislative action by the Oklahoma Legislature.

Respectfully submitted this 28th day of October, 2016.

ROQUE “ROCKY” DE LA FUENTE,
JILL STEIN, et al., Plaintiffs

s/ James C. Linger

James C. Linger, OBA#5441
Counsel for Plaintiffs

1710 South Boston Avenue

Tulsa, Oklahoma 74119-4810

(918) 585-2797 Telephone

(918) 583-8283 Facsimile
bostonbarristers‘@tulsacoxmail.com
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CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify a true and exact copy of the foregoing Plaintiffs’ Response and
Memorandum Brief in Opposition to Defendant’s Motion to Dismiss has been served on
all counsel of record via the CM/ECF e-mail notification system on the 28% day of

October, 2016.

s/ James C. Linger
James C. Linger
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