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INTRODUCTION

Plaintiff Emidio Soltysik appeals from the district court’s ruling that California Elections Code §§ 8002.5(a) and 13105(a) (the “Statutes”), which force him to state “Party Preference: None” on the primary election ballot, do not infringe on his constitutional rights.  The district court erred in at least four ways.  First, the district court did not analyze the burdens the Statutes impose or the State’s asserted justifications under the right standards and erred by completely deferring to the State’s concocted justifications for the Statutes.

Second, the district court improperly concluded that the burden on Plaintiff was justified by the purported State interests.  The district court should have allowed Plaintiff to develop and present evidence supporting his well-pled allegations as Anderson v. Celebrezze, 460 U.S. 780 (1983) requires.  Furthermore, the interests the State offered do not justify the Statutes’ burden.
Third, the district court did not properly analyze Plaintiff’s compelled speech claim in determining whether “Party Preference: None” is candidate speech or government speech.  The cases the State cites do not support its arguments that (1) the Anderson standard applies to a compelled speech claim, (2) messages conveyed in the ballot are always considered government speech, or (3) the Statutes do not compel candidates to provide information.

Finally, the district court erred by dismissing Plaintiff’s viewpoint discrimination argument.  The State has created a limited public forum for candidates for certain offices to indicate their party preference on the ballot, but discriminates based on viewpoint by allowing only those whose views align with qualified political parties to indicate their party preference, while denying that ability to those whose views align with non-qualified parties.  Viewpoint discrimination can exist regardless of whether the discrimination is predicated on objective criteria.  For these reasons, the district court should be reversed.

ARGUMENT
I. The District Court Improperly Dismissed Plaintiff’s Cause of Action for Violation of His Equal Protection and Associational Rights
A. The District Court Applied the Incorrect Legal Standard
The district court misapplied the Anderson balancing test when it (1) applied a binary standard for assessing the burdens imposed by the Statutes, rather than the required “sliding scale test,” Ariz. Green Party v. Reagan, 838 F.3d 983, 988 (9th Cir. 2016); and (2) accepted the State’s post hoc justifications for the challenged Statutes, rather than weighing the character and magnitude of the burdens against the actual State interests that motivated the Statutes.  The State’s Answering Brief fails to show otherwise.

1. The District Court’s Burden Analysis Was Incomplete

Under Anderson, a district court must “first consider the character and magnitude of the asserted injury” to the Plaintiff’s constitutional rights.  Anderson, 460 U.S. at 789.  “[E]vidence that the burden is severe, de minimis, or something in between, sets the stage for the analysis by determining how compelling the state’s interest must be to justify the law in question.” Ariz. Green Party, 838 F.3d at 985 (emphasis added).
The State argues that the district court satisfied this standard when it found “that the Statutes do not bar ballot access to anyone,” “do not restrict [Plaintiff’s] ability to associate with the Socialist Party USA,” and “do not infringe core political speech.”  (Padilla Answering Brief (“AB”) at 19.)  But those findings merely supported the district court’s conclusion that the Statutes do not impose “a severe restriction” on Plaintiff’s First Amendment rights such that “strict scrutiny does not apply.”  (See Excerpt of Record (“ER”) at 8-9.)  That ended the court’s burden analysis.  The court then transitioned to discussing the State’s justifications for the Statutes.
Plaintiff does not contend, as the State claims, that the district court must “assign a numerical value or some specific language to characterize the precise degree of burden.”  (AB at 19.)  Rather, by ending its burden analysis after finding that strict scrutiny does not apply, the district court did not determine where on the spectrum the burden falls, i.e., “severe, de minimis, or something in between.”  Ariz. Green Party, 838 F.3d at 985.  Thus, the court did not “set[] the stage for the [Anderson] analysis by determining how compelling the state’s interest must be to justify” the Statutes.  Id.  This Court’s precedent directs that, “the more severe the burden, the more compelling the state’s interest must be.”  Id. at 988.  
2. The District Court Permitted the State to Rely on Interests That Did Not Actually Motivate the Statutes
After the district court determines the “character and magnitude” of the burdens imposed, it must then “identify and evaluate the precise interests put forward by the State as justifications for the burden imposed,” “determine the legitimacy and strength of each of those interests,” and  “consider the extent to which those interests make it necessary to burden the plaintiff's rights.”  Anderson, 460 U.S. at 789.  
Importantly, the court must consider the actual justifications for the burden imposed because “consider[ing] hypothetical rationales for a state’s election law” is “in tension with some of [the Ninth Circuit’s] other cases and Supreme Court precedent.” Ariz. Libertarian Party, 798 F.3d 723, 732 n.12 (9th Cir. 2016), cert denied, 136 S. Ct. 823 (2016) (citing Libertarian Party of Wash. v. Munro, 31 F.3d 759 (9th Cir. 1994)).
On this point, the State mischaracterizes Plaintiff’s argument as requiring the proffered State interests to have been “specifically identified in the legislative history of the Statutes.”  (AB at 61.)  Plaintiff’s position is not so narrow.  While legislative history can provide helpful evidence of the legislature’s actual justification for a law, it is not dispositive.  The question is whether the proffered State interests are the actual State interests, rather than justifications concocted years later based on a review of case law.  See Ariz. Libertarian Party, 798 F.3d at 732 n.12, 734.
  
Because the district court accepted the State’s contrived justifications instead of Plaintiff’s well-pled allegations, the court committed legal error under Anderson.  See Public Integrity Alliance, Inc. v. City of Tuscon, 836 F.3d 1019, 1025 (9th Cir. 2016), cert. denied, No. 16-730, 2017 WL 1040883 (U.S. Mar. 20, 2017) (Anderson “calls for neither rational basis review nor burden shifting.”); Ass’n of Los Angeles City Attorneys v. City of Los Angeles, CV 12-4235 MMM (JCX), 2012 WL 12887541, at *12 (C.D. Cal. Nov. 20, 2012) (“Under rational basis review . . . the court need not determine whether the facts actually justified [government’s] decision” and government “has no obligation to produce evidence to sustain the rationality of its decision.”) (emphasis added). 
B. Plaintiff Adequately Alleges a Violation of His Associational Rights
As the Fourth Circuit reaffirmed this year, if “a law gives some candidates . . . a party identifier, but not other candidates for the [same office], it would impose a burden on the associational rights of the candidates left unidentified, even though no candidate has an absolute right to be so identified.”  Marcellus v. Va. State Bd. of Elections, 849 F.3d 169, 177 (4th Cir. 2017).  
That is the case here.  Nevertheless, and despite Plaintiff’s well-pled allegations, the district court held as a matter of law that the burdens on Plaintiff are justified by the State’s purported interests underlying the Statutes.  The district court’s ruling should be reversed.  

1. The Statutes Impose a Substantial Burden

The district court erred when it concluded as a matter of law that Plaintiff had alleged only a “slight” burden.  (Opening Brief (“OB”) at 24.)  In response, the State makes three arguments: (a) the Statutes do not impose any burden on Plaintiff as a matter of law because he “has no constitutional right to communicate to voters through the ballot”; (b) the Statutes impose at most a “slight” burden on Plaintiff because he has “other means to campaign and inform voters of his party preference”; and (c) any burden is slight because “the statutes are viewpoint-neutral and even-handed.” (AB at 21, 27-28, 30.)  All three arguments fail.

(a) The State’s Cases Do Not Support Its Position That the Statutes Impose No Burden
The State cites two cases that deal solely with the rights of political parties.  These cases are not controlling here, where the issue is the constitutional rights of candidates.  See, e.g., Marcellus, 849 F.3d at 176-77 (distinguishing cases about the burdens on political parties’ associational rights from those about candidates’ First Amendment rights).  The State cites Timmons for the proposition that a “candidate does not have the constitutional right to use the ballot to send a message to voters[.]”  (AB at 21.)  However, Timmons dealt with whether a political party has rights, not a candidate.  See Timmons v. Twin Cities Area New Party, 520 U.S. 351, 363 (1997) (“We are unpersuaded, however, by the party’s contention that it has a right to use the ballot itself to send a particularized message” (emphases added)).  Similarly, the State cites Libertarian Party for the proposition that discriminating against certain candidates is “implicit in and essential to an electoral system that places minimum qualifications upon parties to achieve qualified status.”  (AB at 21-22.)  Again, Libertarian Party concerned “the deprivation of a nonqualified party’s right to have its candidates designated on the ballot as such.”  Libertarian Party of California v. Eu, 28 Cal. 3d 535, 545 (1980) (emphasis added).  The State’s reliance on cases discussing the rights of a political party is misplaced for purposes of the relevant inquiry, which focuses on a candidate’s rights.

Next, the State relies on Rubin to support its argument that the Statutes impose no burden.  Rubin, according to the State, stands for the proposition “that a city’s restriction on a candidate’s ability to designate himself as a ‘peace activist’ did not severely burden his First Amendment rights because it did not hinder core political speech.”  (AB at 23 (citing Rubin v. City of Santa Monica, 308 F.3d 1008, 1016 (9th Cir. 2002)).)  The State argues that Rubin compels the same result here.  However, the State fails to mention that Rubin specifically distinguishes between a restriction that limits how candidates may designate their occupation, which the Court held does not implicate “core political speech,” and restrictions on “party labels,” which do “affect[] core political speech.”  Rubin, 308 F.3d at 1015.  Rubin supports Plaintiff’s position, not the State’s.
The State also relies on two cases where the courts cite a lack of proof – rather than inadequate allegations – in finding that the plaintiffs did not establish a significant burden.  These cases provide no support for the State’s position that Plaintiff here has failed to allege a substantial burden at the pleading stage.  First, the State cites Field v. Bowen to argue that “California’s law preventing candidates from using nonqualified party labels on the ballot imposed only an insubstantial burden on constitutional rights.”  (AB at 22 (citing Field v. Bowen, 199 Cal. App. 4th 346 (2011)).)  However, the court in Field found an insubstantial burden because the plaintiffs had “not presented, and state no intention to present, evidence to support their theory that ‘No Party Preference’ is a more disadvantageous ballot designation than ‘Independent.’”  Field v. Bowen, 199 Cal. App. 4th at 364 (emphasis added).  Second, the State cites this Court’s decision in Chamness v. Bowen, 722 F.3d 1110 (9th Cir. 2013).  There, again, the State omits the basis of the Court’s holding – “Chamness failed to present in the district court any evidence to support his claim.”  Id. at 1120 (emphasis added).
  Thus, the State relies on cases where the plaintiff’s lack of evidence failed to demonstrate a burden, in order to argue that Plaintiff here has not alleged a substantial burden. 
(b) The State’s Conclusory Assertions About Plaintiff’s Other Means of Reaching Voters Must Be Disregarded 
The State attempts to tilt the Anderson balancing test in its favor by arguing that any burden on Plaintiff must be slight because he has other means of communicating his message to voters.  Plaintiff alleged (and maintains) that such other means of communication pale in comparison to the ballot designation withheld from him in terms of their effectiveness, and, in any event, the State is far from establishing that Plaintiff’s arguable ability to reach voters in other ways cures the constitutional problems with the Statutes.  In fact, the discrepancy between a candidate’s “party preference” as stated in alternate communication channels and the ballot itself actually causes even more confusion.
The Supreme Court instructs that whether a statute provides “ample alternative channels of communication of the information” is relevant.  Cook v. Gralike, 531 U.S. 510, 531 (2001) (Rehnquist, C.J., concurring) (quoting Clark v. Cmty. for Creative Non-Violence, 468 U.S. 288, 293 (1984)).  That does not end the inquiry, and here, Plaintiff’s ability to communicate to potential voters through other means does not cure his inability to communicate to voters at the most important moment, directly before a ballot is cast.  The Complaint repeatedly alleges the crucial importance of party preference designations, especially in down-ballot and low-information elections.  For example, the Complaint alleges that a “candidate’s party preference is the single largest predictor of voter choice and the primary factor informing how the vast majority of voters vote.”  (ER83 ¶ 32; see also id. ¶¶ 33-34.)
Thus, Plaintiff has alleged that being prohibited from including a party preference is a significant burden on Plaintiff’s constitutional rights.  Worse, because the ballot is the last thing a voter reads before voting, Plaintiff is offered no opportunity to rebut the proposition that his party preference is “None.”  That message will be the last thing in a voter’s mind prior to casting their ballot, and the only message the voter is guaranteed to have seen.  
The State’s contention that Plaintiff can associate “in every way that counts” also cannot be squared with Supreme Court observations to the contrary.  (AB at 29.)  It “seems clear that . . . ‘the most crucial stage in the election process [is] the instance before the vote is cast.’”  Cook, 531 U.S. at 525 (quoting Anderson v. Martin, 375 U.S. 399, 402 (1964).)  Additionally, while Plaintiff may be able to use other means of communication, those means will list a different party preference than the party preference that appears on the ballot next to his name.  At the critical moment of choice, a voter may be even more confused when seeing a party preference of “None” after being exposed to prior information that the candidate did in fact have a party preference.
Finally, the State again attempts to convert this factual question into a question of law, citing four cases.  (AB at 28.)  Two of the cases the State cites, Timmons and Lightfoot, were at summary judgment, giving both parties and the court ample time to introduce and consider evidence about whether alternate channels of communication mitigate the burden caused by the challenged restriction.  See Timmons, 520 U.S. at 351; Lightfoot v. Eu, 964 F.2d 865, 866 (9th Cir. 1992).  Libertarian Party, a third case the State cites, was on appeal from a preemptory writ, a different procedural posture from this matter.  28 Cal. 3d at 538.  The State’s attempt to alter this factual matter into a legal determination should be rejected.
2. The Interests Identified by the State Cannot Justify the Burdens Imposed by the Statutes
The district court improperly determined that the State’s interests justified the burdens on Plaintiff.  In response, the State does not defend the preventing “frivolous or fraudulent candidacies” interest put forth by the district court.  (ER11; AB at 54-61).  Instead, it only defends the purported interests in (1) avoiding electoral confusion and deception, and (2) requiring a minimum level of support for political parties.  Both arguments fail.

(a) The State’s Purported Interest in Preventing Voter Confusion Does Not Withstand Scrutiny
The State argues it has an interest in avoiding “electoral confusion and deception.”  (AB at 54.)  For example, the State asserts that, if Plaintiff is successful, a “candidate could indicate a preference for the nonqualified (and nonexistent) ‘Independent Party’ or ‘Democratic Party USA,’ or [to use] the district court’s example, ‘Republican Party’ (ER12), in a fraudulent effort to split bona fide votes.”  (AB at 58.)  This argument does not pass muster.

The “Supreme Court has repeatedly cautioned that a ‘State’s claim that it is enhancing the ability of its citizenry to make wise decisions by restricting the flow of information to them must be viewed with some skepticism.’”  Anderson, 460 U.S. at 798.  Thus, the State’s claim that it is eliminating voter confusion by preventing voters from knowing each candidate’s honest party preference warrants some skepticism.  
The State’s argument that allowing candidates to state their actual, honest preference for a political party will result in “a self-designation system that obliterates the State’s ability to manage its ballots” also ignores existing law that prevents this very confusion.  (AB at 57.)
  For example, candidates must declare, under penalty of perjury, that they understand it is a crime to intentionally provide incorrect information on the registration form.  Therefore, while the State may have a legitimate interest in preventing voter confusion, the Statutes are unnecessary to further that interest, and, cannot justify the burden the Statutes impose on Plaintiff.
(b) The State Relies on an Interest in Political Party Participation, Which Is No Longer Relevant

The State argues that it has an interest in “requiring a political body to show a significant modicum of support prior to printing its name on the ballot.”  (AB at 59) (emphasis added).  To advance this interest, the State relies on cases discussing systems in which political parties participate.  See, e.g., Jenness v. Fortson, 403 U.S. 431, 432-37 (1971) (analyzing Georgia law regarding “political party’s primary election” which required “a group of electors” to “participate in the state primary” to “qualify as a party[.]”); Libertarian Party, 28 Cal. 3d at 541 (analyzing a statutory scheme that defined “party” as “a political organization that has ‘qualified for participation in any primary election’” (emphasis added)).  However, under the top two system, political parties no longer participate in voter-nominated primaries in California.  Therefore, cases which recognize a State interest in requiring a minimum level of support before the State invests resources in running a party’s primary – which courts have recognized as a legitimate State interest in the traditional electoral system – cannot support a different State interest under a different electoral system.
  
Therefore, Plaintiff respectfully requests that the Court reverse the district court’s dismissal of Plaintiff’s First Cause of Action.
II. The District Court Applied an Incorrect Legal Standard to Plaintiff’s Compelled Speech Claim and Therefore Improperly Dismissed It

The district court failed to apply the correct standard to Plaintiff’s compelled speech claim, which led it to erroneously conclude that the statement “Party Preference:  None,” though ascribed to Plaintiff, nevertheless constitutes government speech.  In response to Plaintiff, the State proffers four arguments.  None has merit.

First, the State argues that the district court need not answer the threshold inquiry (required by this Court’s precedent) whether speech is government speech or private speech because “[t]he Burdick standard applies to all challenges to voting regulations.”  (AB at 45.)  The State’s position, however, cannot be squared with compelled speech cases decided in the election law context in which the courts did not employ Anderson/Burdick balancing.  See, e.g., Gralike v. Cook, 191 F.3d 911 (8th Cir. 1999); Cook v. Gralike, 531 U.S. at 531 n.4 (2001) (applying the approach advocated by Plaintiff here, and disagreeing that the ballot language constituted candidate speech because “I do not believe a reasonable voter . . . would think that the candidate in question chose to characterize himself as having ‘disregarded voters’ instructions’ or as ‘having declined to pledge’ to support term limits.”); cf. Chamness, 722 F.3d at 1116 n.4 (“[W]e express no view as to whether the removal of the blank space option compels speech by requiring candidates who prefer a non-qualified party to falsely state that they have no party preference.”).

Second, the State argues that there is no need to “conduct an exhaustive examination” into whether speech is government speech or private speech because, “[t]o the extent any messages are conveyed by the ballot, it is by the government, and does not constitute speech by the candidates.”  (AB at 46.)  This blanket rule the State advocates, however, is not supported by the case law.  In Gralike v. Cook, for example, the Eighth Circuit held that language on the ballot unconstitutionally compelled candidates’ speech both because it forced candidates to respond to the language, and because “the labels themselves constitute speech. Once the label is on the ballot, it ascribes a point of view to the labeled candidate.”  191 F.3d at 919 (emphasis added).  

Nor do the cases cited by the State rescue its position.  In Caruso v. Yamhill County, this Court had no occasion to conduct a full analysis of whether the ballot language was government speech or private speech because the plaintiff agreed “that voters view the [language on the ballot initiative] as ‘an official statement of government.’”  422 F.3d 848, 858 (9th Cir. 2005).  Moreover, the Court specifically noted that the First Amendment may limit government speech “that attributes a government message to a private speaker.”  Id. at 855.  The State also relies on Timmons, which states the general rule that “[b]allots serve primarily to elect candidates, not as forums for political expression.”  520 U.S. at 363.  Plaintiff does not dispute that this is the general rule.  However, Timmons did not establish a blanket rule that all speech on ballots is government speech, even when it is ascribed to the candidates.

Third, the State argues that because the Statutes provide a mechanism for the government to place the candidate’s party preference on the ballot, the “Statutes thus do not compel candidates to provide any information to the electorate by the ballot.”  (AB at 49.)  To the extent the State’s “mechanism” argument is different from its proposed blanket rule that all speech on the ballot is government speech, it is contrary to Supreme Court precedent.  See Turner Broad. Sys., Inc. v. F.C.C., 512 U.S. 622, 629 (1994) (serving “as a conduit for the speech of others” does not transform that speech into the speech of the party relaying it).

Fourth, the State argues that there is no compelled speech here because “[f]ederal courts have found regulations to compel speech typically when states have required owners to use their private property to transmit the state’s message.”  (AB at 49.)  While such cases certainly exist, that is not a necessary condition for a court to find compelled speech.  See, e.g., W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 626 (1943) (enjoining state regulation that required all students to participate in a “salute honoring the Nation represented by the Flag”); Hurley v. Irish-Am. Gay, Lesbian & Bisexual Grp. of Boston, 515 U.S. 557, 581 (1995) (statute compelled speech by forcing parade organizers to allow gay, lesbian and bisexual group to participate in parade because the Constitution does not permit government to “compel the speaker to alter the message by including” group it wished to exclude).

Accordingly, because the district court incorrectly accepted the State’s argument that all speech on the ballot is government speech, regardless of whether “a reasonable person [would] consider the speaker to be the government or a private party,” Choose Life Ill., Inc. v. White, 547 F.3d 853, 863 (7th Cir. 2008), and because a candidate’s party preference is plainly their speech, the judgment of the district court should be reversed.
III. The District Court Erred in Holding That the Challenged Statutes Do Not Discriminate on the Basis of Viewpoint in a Limited Public Forum
By providing a space on the ballot in which candidates for voter-nominated offices can indicate their political party preferences, the State has created a limited public forum and the Court should apply First Amendment forum analysis.  Having created a limited forum, the State cannot discriminate on the basis of viewpoint by allowing the expression of some party preferences, but not others.  Yet that is precisely what the Statutes at issue here do by allowing candidates whose views align with certain political parties to express those views, while forcing candidates whose views align with other parties to indicate they have no preference. 
A. California Has Created a Limited Public Forum in Its Ballots and Forum Analysis Should Apply
The State can open a non-public forum to speech, and when it does so, it must abide by the limitations it has set for itself.  Flint v. Dennison, 488 F.3d 816, 830 (9th Cir. 2007); Rosenberger v. Rector & Visitors of Univ. of Va., 515 U.S. 819, 829-30 (1995).  Here, the State has opened its ballots for candidates for certain offices to indicate their political party preference and cannot distinguish between those candidates based on their political viewpoints.

The Supreme Court has not held that ballots can never become fora for political expression as the State contends, relying on Timmons.  (AB at 34-36.)  Timmons merely remarked that ballots do not serve primarily as such fora. 520 U.S. at 363.  By their nature, all non-public and limited public fora are not primarily intended for expression, but they are a kind of forum nonetheless and restrictions on speech in them are subject to First Amendment analysis.  See, e.g., United States v. Kokinda, 497 U.S. 720, 727 (1990).
The State’s argument that no forum was created because the Elections Code requires candidates to indicate their political viewpoint consistently with their affidavit of voter registration is misplaced.  (AB at 37-38.)  That the candidates’ indication of party preference must be consistent with their expression of that preference at a prior time does not make the indication of their party preference any less their speech.  Requiring the candidates’ statements to be consistent with their previous statements simply means that the government has a valid interest in avoiding deceit by candidates – deceit that the present scheme forces upon candidates by requiring them to falsely indicate that they have no party preference.  
The district court erred in not applying First Amendment forum analysis.  This Court has held that where expressive activity takes place on government owned or controlled property and “does not constitute government speech, traditional First Amendment forum analysis applies.”  PMG Int’l Div. L.L.C. v. Rumsfeld, 303 F.3d 1163, 1169 (9th Cir. 2002) (citing Int’l Soc’y for Krishna Consciousness, Inc. v. Lee, 505 U.S. 672, 678 (1992)).  Moreover, as discussed above in the compelled speech analysis (see discussion supra at Part II), other election-related decisions apply tests other than the Anderson balancing test, which the State argues is the only test applicable to election cases.  (AB at 32-34.) 

Even assuming that only the Anderson test applies to election law challenges, Anderson does not preclude the Court from considering in its analysis the fact that the State created a limited public forum.  Viewpoint discrimination in a limited public forum creates a severe burden on Plaintiff’s rights, which should be analyzed using strict scrutiny even under the sliding scale approach of the Anderson test.  See Rubin, 308 F.3d at 1015 (stating that restrictions were viewpoint neutral in concluding that the burden they posed was not severe under Anderson framework). 

B. The Statutes Discriminate on the Basis of Viewpoint
The challenged restrictions discriminate on their face by allowing only some candidates – those whose views align with qualified political parties – to indicate their party preference, while denying that ability to those whose views align with non-qualified parties.  The State’s arguments in response are unpersuasive.  Regardless of whether a political party’s qualification for participation in a primary election is predicated on objective criteria, the Statutes dictate which candidates may express their party preference based on their political viewpoint.  The mere presence of objective criteria does not mean that viewpoint discrimination does not exist.  For example, assume the legislature were to pass a law allowing candidates to indicate whether they are pro-choice or pro-life, but a candidate could only express that viewpoint if a majority of Americans, as determined by a specific public opinion poll, ascribed to that view.  If a majority of Americans indicated that they were pro-choice, the pro-life candidate is still restricted from indicating their position based on their pro-life viewpoint, even though the restriction is based on ostensibly an objective criterion.  

The State may have an interest in assuring that candidates have a sufficient modicum of support before placing their names on the ballot, but it has no legitimate interest in further restricting the views of those candidates once they qualify for the ballot.  (OB at 53-54.) As CADOP acknowledges (CADOP AB at 56), the State may make status or speaker identity distinctions, but Plaintiff’ status is that of a ballot qualified candidate.  Forbes does not undermine Plaintiff’s fundamental point that once he has qualified, the State may not prohibit him from including his party preference on the ballot, while allowing other qualified candidates to do so. The requirement that Forbes show sufficient support to participate in the debate is the equivalent of the requirement that candidates collect a certain number of nominating signatures to appear on the ballot, a burden which Plaintiff has met.  See Ark. Educ. Television Comm’n v. Forbes, 523 U.S. 666, 683 (1998).
The Chamness court did not hold that the term “No Party Preference” was viewpoint neutral for all purposes and so it does not matter whether the terms “No Party Preference” and “Party Preference: None” are distinct.  Instead, the Chamness court simply held that requiring candidates who did not prefer any political party to use the term “No Party Preference,” rather than allowing them to use the label “Independent,” was not viewpoint discriminatory because no candidate could label themselves as “Independent.”  722 F.3d at 1118.  Here, some candidates are allowed to indicate their party preference, whereas others cannot on the basis of their viewpoint.  Furthermore, whereas the Chamness court found that “No Party Preference” was functionally the same as the “Independent” label, id., there is a fundamental difference between “Party Preference: None” and “Socialist Party USA” or the name of any other party a candidate prefers.
Rubin reinforces this point. In Rubin, the court held that prohibiting a candidate from using the word activist on the ballot was viewpoint neutral because no type of activist could use that term, 308 F.3d at 1015, whereas here only some candidates may indicate their party preference.

Caruso v. Yamhill has no bearing on the viewpoint discrimination analysis as CADOP asserts.  (CADOP AB at 56.)  Caruso did not involve any claims of viewpoint discrimination on a ballot, but addressed whether the presence of government speech on the ballot violated the rights of the initiative’s sponsor.  422 F.3d at 851.  Furthermore, it was critical to Caruso’s analysis that the provision there provided “additional information, ‘open[ing] the channels of communication rather than . . . clos[ing] them.’”  Id. at 862.  The Statutes, by contrast, substantially restrict the information provided to voters, at the critical moment of decision-making.    


Holding that the restrictions at issue in this case are viewpoint discriminatory would not overturn a substantial body of case law as CADOP argues.  (CADOP AB at 56.)  The vast majority of cases to which CADOP points (Timmons, Munro v. Socialist Workers Party, Jenness, Socialist Workers Party v. Eu, Lightfoot, Libertarian Party, and Schrader) were decided in the context of very different election and ballot schemes.  Under those schemes, candidates for office were the candidates of a political party and the State, in administering the election, merely marked the candidate’s status as the party nominee on the ballot. Those systems, therefore, did not allow for the expression of viewpoints. 

By contrast, after Proposition 14, candidates for voter-nominated offices in California are not the nominees of a party.  Instead, California has created a forum for candidates to send a “particularized message . . . to voters,” Timmons, 520 U.S. at 362-63 – their political party preferences.  California’s non-partisan, voter-nominated primary system in which candidates are explicitly allowed to indicate their party preferences, coupled with its restrictions on what party preferences a candidate may indicate, creates viewpoint discrimination.  Furthermore, unlike under Proposition 14, under those systems there was a compelling government interest in maintaining the distinction between qualified and non-qualified political parties.  Chamness, 722 F.3d at 1118 n.5 (9th Cir. 2013) (“Libertarian Party v. Eu . . . held that ‘the distinction between qualified and nonqualified parties serves a compelling state interest,’ but did so largely in reliance on conditions that no longer obtain”). 

CADOP misunderstands Reed’s significance.  Reed instructs courts that they must first look at a statute’s plain language; and, if the plain language of the statute demonstrates content or viewpoint discrimination, then the statute is content or viewpoint discriminatory and there is no need to examine the motivation behind the law.  Reed v. Town of Gilbert, 135 S. Ct. at 2228 (2016).  For this reason, the State’s appeal to the language in Cornelius v. NAACP Legal Defense & Educ. Fund, Inc., 473 U.S. 788 (1985) that viewpoint discrimination exists when the government “denies access to a speaker solely to suppress the point of view he espouses on an otherwise includible subject” is inapt.  (AB at 39 (emphasis in  brief).) If a court determines the statute is facially discriminatory, as it is here, it need not discern whether the government’s purpose or motive is to suppress speech.  
Reed’s recitation of the principle that “content-based distinctions face strict scrutiny ‘except in non-public or limited public forums,’” CADOP AB at 57, is of no significance here, because case law is clear that even in non-public or limited public forums, viewpoint discrimination is subject to strict scrutiny.  Rosenberger, 515 U.S. at 829.
C. The District Court Erred in Dismissing This Case before Allowing Discovery
If the Court finds that the Statutes are viewpoint neutral, however, dismissal of the viewpoint discrimination cause of action prior to discovery is inappropriate.  
The State argues that “Soltysik does not allege that the Statutes were enacted to suppress his viewpoint.”  (AB at 44.) However, a close reading of the Complaint shows that Plaintiff alleges viewpoint discrimination broadly and does not limit himself to an argument of facial invalidity.  (ER77 ¶ 6, ER78 ¶ 9, ER85-86 ¶¶ 47-78, ER91 ¶ 71-73.)  Allegations of viewpoint discrimination include a theory that the statutes were enacted as “a façade for viewpoint-based discrimination.”  Cornelius, 473 U.S. at 811-13; see also Reed, 135 S. Ct. at 2227.

Reed recognizes that, in addition to facial discrimination, “laws that . . . were adopted by the government ‘because of disagreement with the message [the speech] conveys’” are discriminatory.  135 S. Ct. at 2227 (quoting Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989)) (alteration in original).  Ascertaining whether a law was enacted “because of disagreement with [its] message” necessarily requires an examination of the motives of the legislature, and so the Supreme Court cannot be said to have rejected this analysis as the State claims.  Id.  The State’s reliance on City of Las Vegas v. Foley, 747 F.2d 1294, 1986-97 (9th Cir. 1984), Reply at 44, is, therefore, misplaced as Foley predated these developments in First Amendment jurisprudence.  

Finally, Plaintiff alleged that the statutes are unreasonable in light of the purpose served by the forum—to allow candidates for voter-nominated offices to indicate their party preferences. He should be permitted to conduct discovery to ascertain the reasonableness of the statute’s restrictions.
CONCLUSION
This Court should reverse the district court’s dismissal of all three causes of action and remand to the district court for further proceedings.
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� Intervenor-Defendant Californians to Defend the Open Primary (“CADOP”) also filed an answering brief, which duplicates the State’s arguments in most respects.  Plaintiff notes and addresses infra when the CADOP brief presents different arguments than the State’s.


� CADOP argues that the district court necessarily applied the proper test simply because the court “stated that it was applying the Burdick/Anderson balancing test.”  (CADOP Answering Brief (“CADOP AB”) at 13.)  However, the relevant inquiry is what standard the court actually applied.  Harte-Hanks Commc’ns, Inc. v. Connaughton, 491 U.S. 657, 667-68 (1989) (looking not only to “[c]ertain statements in the Court of Appeals’ opinion” but also to that court’s reasoning in the opinion “as a whole” to determine whether “the Court of Appeals judged the case by the correct substantive standard”).


� CADOP contends the legislative history of Proposition 14 “reveal[s] a concern by the measure’s opponents about candidates being able to ‘conceal their party affiliation from voters,’ particularly by exercising the ‘blank’ option.  (CADOP AB at 23.)  But, a concern by the measure’s opponents does not suffice to prove the State’s interests.


� The State’s third argument is addressed in Part III discussing Plaintiff’s Viewpoint Discrimination cause of action.


� Additionally, the State relies on Schrader to support its argument that Rosen “is limited to independent candidates.”  (AB at 24.)  However, the Sixth Circuit in Schrader limited Rosen to independent candidates by highlighting the difference between the “approaches to political activity” between a “political party and the independent candidate.”  Schrader v. Blackwell, 241 F.3d 783, 789 (6th Cir. 2001).  The Schrader court reasoned that because a political party tries “to gain control of the machinery of state government by electing its candidates to public office,” political parties were different than independent candidates.  Id.  As the top two system does not allow a political party to “elect its candidates,” this analysis is irrelevant.


� Both the State and CADOP suggest candidates could self-designate as having a preference for parties like the “No New Taxes Party” or “Stop Crime Now Party.”  (AB at 56; CADOP AB at 38.)  If a candidate truthfully prefers a political organization of that name, however, it is unclear why a candidate’s preference for that organization would lead to confusion or harm electoral integrity.  (CADOP AB at 37.)  Neither the State nor CADOP offers an answer in that regard.


� CADOP, in its brief, recognizes that an interest based solely on political party participation would not be sufficient.  Instead, CADOP argues that the State has an  interest “in maintaining minimum qualifications for parties to participate in elections [under the] current system because such qualifications help avoid confusion too.”  (CADOP AB at 39.)  As stated above, a purported interest in avoiding confusion by hiding truthful and relevant information from voters is insufficient to outweigh Plaintiff’s well-pled allegations of burden.  (See Part I.B.2.a.)


� The one case cited by the State in support of its position is Public Integrity Alliance, Inc. v. City of Tuscon, 836 F.3d 1019 (9th Cir. 2016).  That case is not a compelled speech case.


� Both the State and CADOP continue to argue in their Answering Briefs that the speech at issue is true.  (AB at 50-53; CADOP AB at 61-62.)  While Plaintiff does not concede that the “Party Preference: None” designation is accurate, he made clear in his Opening Brief that the truth or falsity of the speech is not relevant to the constitutional inquiry.  (OB at 36-38.)
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