USCA11 Case: 22-13396 Document: 29  Date Filed: 03/30/2023 Page: 1 of 20

No. 22-13396

In the
United States Court of Appeals
For the Eleventh Circuit

RYAN GRAHAM, et al.,
Plaintiffs — Appellants
V.
GEORGIA ATTORNEY GENERAL, et al.

Defendants — Appellees

Appeal from the United States District Court
For the Northern District of Georgia

APPELLANTS’ REPLY

Bryan L. Sells

The Law Office of

Bryan L. Sells, LL.C

Post Office Box 5493
Atlanta, Georgia 31107-0493
(404) 480-4212
bryan@bryansellslaw.com

Attorney for the Appellants




USCA11 Case: 22-13396 Document: 29  Date Filed: 03/30/2023 Page: 2 of 20

Graham v. Georgia Attorney General
22-13396

Certificate of Interested Persons
and
Corporate Disclosure Statement

I hereby certify under Eleventh Circuit Rules 26.1, 26.1-2,
and 26.1-3 that these persons and entities have or may have an
interest in the outcome:

Burge, David

Carr, Christopher M.

Cohen, Mark H.

Georgia Government Transparency and Campaign Finance

Commission
Graham, Ryan
Hicks, Darryl
Kreyenbuhl, James D.

Libertarian Party of Georgia, Inc.
Sells, Bryan

The Law Office of Bryan L. Sells LL.C
Thompson, Rick

C-10of 2



USCA11 Case: 22-13396 Document: 29  Date Filed: 03/30/2023 Page: 3 of 20

Graham v. Georgia Attorney General
22-13396

Vaughan, Elizabeth
Watts, Robert A.
Webb, Bryan L.
Willard, Russel D.

Young, Elizabeth

No publicly traded company has an interest in the outcome.

/s/ Bryan L. Sells

Georgia Bar No. 635562

Attorney for the Appellants

The Law Office of Bryan L. Sells, LL.C
Post Office Box 5493

Atlanta, Georgia 31107-0493
Telephone: (404) 480-4212

Email: bryan@bryansellslaw.com

C-2 of 2



USCA11 Case: 22-13396 Document: 29  Date Filed: 03/30/2023 Page: 4 of 20

Table of Contents

Certificate of Interested Persons and

Corporate Disclosure Statement.............ccoeeeeivieeiiiinnnns 2
Table of Contents ...........uuvviviiiiiiiiiiiiiiiiiiiiiieeeeeeereeee e 4
Table of Citations.........uvvviiiiiiiiiiiiiiiiiiiiieiieereeeeeeeeeee e 5
PN <4 U0 0 113 0 | AR 8

I. The plaintiffs didn’t sue the wrong defendants........... 8

II. The plaintiffs didn’t challenge the wrong statute ..... 12

III. The plaintiffs’ claims are distinct............c.ovvveeeeeennnnen. 14
IV. The district court’s legal errors

abused its discretion .........cccceeeeviiiiiiii, 15

V.  The Court should vacate and remand........................ 18

Certificate of Compliance ........ccccoouueiiiiiiiiiiiieiiiiiieeiiieeeeeees 20



USCA11 Case: 22-13396 Document: 29  Date Filed: 03/30/2023 Page: 5 of 20

Table of Citations

Cases
ACLU v. The Florida Bar, 999 F.2d 1486 (11th Cir. 1993) .......... 7,8
Bonner v. City of Prichard, 661 F.2d. 1206 (11th Cir. 1981) ........... 17
Boulan South Beach Master Association v. Think Properties,

LLC, 617 F. App’x 931 (11th Cit. 2015) covveeeeeeeeeeeeeeeeeeserrereen. 17
Callahan v. United States Department of Health & Human

Services, 939 F.3d 1251 (11th Cir. 2019)...cccovviiiiiiiiiiiiiiiieeeenn, 18
Canal Authority of Florida v. Callaway,

489 F.2d 567 (5th Cir. 1974) ..ueeeeiiiieeeeeeieeeeeeeeeeeeeecee e 17
* Davis v. FEC, 554 U.S. 744 (2008) ......coeeeevvieieeeeeeiiiinnn... 11, 12, 14
Elrod v. Burns, 427 U.S. 347 (1976) ...ceovvueeiiieeieieeeeieeeeeeeevne 16

Georgia State Conference of the NAACP v.
Fayette County Board of Commissioners,


https://1.next.westlaw.com/Document/I4ce4100096fc11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=999+f2d+1486
https://1.next.westlaw.com/Document/Ibcaf4c03928911d993e6d35cc61aab4a/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=661+f2d+1206
https://1.next.westlaw.com/Document/Ie8d841580e1011e5a795ac035416da91/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=617+f+appx+931
https://1.next.westlaw.com/Document/I8625dd70dff911e987aed0112aae066d/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=939+f3d+1251
https://1.next.westlaw.com/Document/Ie0d0261e903e11d98e8fb00d6c6a02dd/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=489+f2d+567
https://1.next.westlaw.com/Document/I34c9f8ca437111ddb6a3a099756c05b7/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=554+us+744#co_pp_sp_780_744
https://1.next.westlaw.com/Document/I319917e09c2511d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=427+us+347
https://1.next.westlaw.com/Document/Ic65299e03b5111e5a795ac035416da91/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=118+fsupp3d+1338
https://1.next.westlaw.com/Document/Ida418d60ef5111eab42af6b6d1e1d7cf/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=974+f3d+1236
https://1.next.westlaw.com/Document/I2937d82a49a311e49488c8f438320c70/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=769+f3d+224
https://1.next.westlaw.com/Document/I82311f529c7e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=507+us+163
https://1.next.westlaw.com/Document/Iaf7987949c7e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=508+us+656

USCA11 Case: 22-13396 Document: 29  Date Filed: 03/30/2023 Page: 6 of 20

Obama for America v. Husted,

Scott v. Roberts, 612 F.3d 1279 (11th Cir. 2010) .....ccceeevvvneerrinnnnn. 16
Siegel v. LePore, 234 F.3d. 1163 (11th Cir. 2000)....................... 15, 16
Speech First v. Cartwright, 32 F.4th 1110 (11th Cir. 2022) ........... 16
Speer v. Miller, 15 F.3d 1007 (11th Cir. 1994) .....coovvvveeeiiiiiieeeeennns 17
Virginia v. American Booksellers Association, Inc.,

484 1. S. 383 (1988) ciiiieee ettt 8
Williams v. Salerno, 792 F.2d. 323 (2d Cir. 1986)......cccceeevvvvveneeennnn. 16

555 .S, T (2008) .veeieieiiiiiee ettt 15
Wollschlaeger v. Governor of Florida,

848 F.3d 1293 (11th Cir. 2017) ..eeeeeiiiiiiiee et 7
Statutes
O.C.GA. §21-5-34.2 1o 12, 18
0,0, G 8 21541 oo 12


https://1.next.westlaw.com/Document/Id89c8e8e0fa711e2b60bb297d3d07bc5/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=697+f3d+423
https://1.next.westlaw.com/Document/Ib2bc1cba051b11dba2529ff4f933adbe/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=548+us+230
https://1.next.westlaw.com/Document/I69b26213799011d9ac1ffa9f33b6c3b0/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=227+f3d+1347
https://1.next.westlaw.com/Document/I5bf39624844f11e38914df21cb42a557/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=742+f3d+922
https://1.next.westlaw.com/Document/I2ead86499bc911df9d41aa3fcf7bbc6d/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=612+f3d+1279
https://1.next.westlaw.com/Document/Iff33f996799311d98c82a53fc8ac8757/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=234+f3d+1163
https://1.next.westlaw.com/Document/Ieddd3c20ca5611eca108c778d38ff6d3/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=32+f4th+1110
https://1.next.westlaw.com/Document/I4d6a3db8970111d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=15+f3d+1007
https://1.next.westlaw.com/Document/Ia09eab319c9a11d993e6d35cc61aab4a/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=484+us+383
https://1.next.westlaw.com/Document/I3736d58094cc11d993e6d35cc61aab4a/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=792+f2d+323
https://1.next.westlaw.com/Document/I419abe4e943811d9a707f4371c9c34f0/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=132+f3d+1422
https://1.next.westlaw.com/Document/I2c2f54e6b02911ddb7e683ba170699a5/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=555+us+7
https://1.next.westlaw.com/Document/Icb8d5270f4c511e681b2a67ea2e2f62b/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=848+f3d+1293
https://1.next.westlaw.com/Document/N904CBC70C98A11EBB976D40C53E8D6D0/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ocga+21-5-34.2
https://1.next.westlaw.com/Document/NE2900A40B1CF11ECA81BB35FF6ED2FBF/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=ocga+21-5-41

USCA11 Case: 22-13396 Document: 29  Date Filed: 03/30/2023 Page: 7 of 20



USCA11 Case: 22-13396 Document: 29  Date Filed: 03/30/2023 Page: 8 of 20

Argument
I. The plaintiffs didn’t sue the wrong defendants.

The appellees don’t dispute that the named defendants are
responsible for enforcing Georgia’s statutory restrictions on
political contributions. The appellees also don’t dispute that
Graham could face prosecution by the named defendants if he were
to accept a contribution that exceeds the limit that applies to him
(but not to his political opponent). Indeed, their brief concedes
established caselaw cited in the appellants’ opening brief, to

establish that the plaintiffs here sued the right defendants. See,

1 Throughout this brief, citations to the appendix will be in the form
“Document Number at Page.” For court documents, the cited page
number is the number that appears in the header generated by the
court in which the document was originally filed. A dotted
underline indicates a hyperlink to the cited authority.

8
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The appellees simply ignore this caselaw. They don’t even cite
Wollschlager, Wilson, or ACLU—all of which hold that a reasonable
threat of prosecution is a sufficient injury to establish standing.
The appellees’ only response is that there has been no “actual
that isn’t the legal standard, and the appellees don’t even argue
that it is.

Nowhere do the appellees suggest that Georgia’s contribution
limit would not or could not be enforced. Under well-established
law, Graham therefore has a reasonable fear of prosecution. See,
(1988) (concluding that the plaintiffs had a “well-founded fear that
the law will be enforced against them” where “[t]he State has not
suggested that the newly enacted law will not be enforced”).

The only case that the appellees tackle head-on is Jacobson v.
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suggest, however, that the plaintiffs here have sued the named
defendants only because of the defendants’ supervisory roles in the

administration of elections—a connection that this Court found to

because of any general supervisory role. Unlike the defendants in
Jacobson, the named defendants here are charged by statute with
enforcing the challenged statutes, and no one else is. The appellees’
attempt to distinguish Jacobson thus fails.

The appellees also argue that the plaintiffs have sued the
wrong defendants because an injunction against these defendants
wouldn’t change the contribution limits that apply to Graham.
could change those limits and thereby erase Graham’s fear of
prosecution. As the appellants pointed out in their opening brief, an
injunction prohibiting the defendants from enforcing the portion of
the leadership committee statute that limits leadership committees
to the nominees of “political parties” would mean that Graham

could create a leadership committee and accept a contribution that

10
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The appellees don’t address such an injunction. Instead, they
suggest that a different injunction—one striking down the

leadership-committee statute in its entirety—“would not affect

The plaintiffs here didn’t sue the wrong defendants. The
appellees identify no cases holding—as the district court did here—
that a private individual is the only proper defendant in a First-
Amendment challenge to a state statute. Nor does their brief even
mention the considerable state-action issues that such a holding
necessarily entails. There is no dispute that Graham could be
prosecuted by the named defendants if he were to accept a
contribution that exceeds the limits that apply to him. And a
carefully crafted injunction could fix that. The plaintiffs therefore
have standing to bring their First Amendment claim against the

named defendants.

11
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II. The plaintiffs didn’t challenge the wrong statute.

The appellees insist that the plaintiffs have “challenged the

limits for third-party candidates violate the Equal Protection
Clause). That inequality is also at the heart of the plaintiffs’ First

Amendment claim because it is that inequality that renders the

contribution and coordinated party expenditure limits on
candidates vying for the same seat is antithetical to the First

Amendment”). The plaintiffs here aren’t challenging the

12
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(holding that Vermont’s contribution limits were “too low” to
comply with the First Amendment).

The appellees’ argument simply ignores the plaintiffs’ Equal
Protection claim. They don’t even cite Riddle, the main case on
which the plaintiffs rely, and their reading of Davis is mistaken.
The appellees suggest that the plaintiff in Davis had standing
because the statute that he challenged applied directly to him.
challenged one provision of federal law that raised contribution
limits for his opponents (Section 319(a)) and a second provision

that imposed greater disclosure requirements on the plaintiff

have challenged the statute that raises the contribution limit on
Graham’s opponent.

Second, the plaintiffs aren’t required to identify the precise
statute or statutes they challenge. The Federal Rules of Civil

Procedure require only “a short and plain statement of the claim

13
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that will give the defendant fair notice of what the plaintiff’s claim
1s and the grounds upon which it rests.” Leatherman v. Tarrant
(cleaned up). There is no heightened pleading standard here. See
id. The appellees are acutely aware of the plaintiffs’ claims and the
grounds upon which they rest. Nothing more is required, and the

appellees have identified no case holding that it is.

III. The plaintiffs’ claims are distinct.

The appellees defend the district court’s failure to address the

plaintiffs’ Equal Protection claim by arguing that the claim is

As explained in the appellants’ opening brief, the plaintiffs’
Equal Protection injury is different from their First Amendment
injury is the threat of prosecution that chills protected speech, the
plaintiffs’ Equal Protection injury is “the denial of equal

treatment.” N.E. Fla. Chapter of Associated Gen. Contractors v.

14


https://1.next.westlaw.com/Document/I82311f529c7e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=507+us+168#co_pp_sp_780_168
https://ecf.ca11.uscourts.gov/docs1/011012712906?page=33#page=33
https://ecf.ca11.uscourts.gov/docs1/011012712906?page=33#page=33
https://ecf.ca11.uscourts.gov/docs1/011012620884?page=28#page=28

USCA11 Case: 22-13396 Document: 29 Date Filed: 03/30/2023 Page: 15 of 20

distinction.

The caselaw is also different. Whereas the leading First
Amendment case is Davis, the leading Equal Protection case is
Riddle. The appellees ignore that distinction, too. Like the district
court, the appellees don’t even cite Riddle.

The appellees claim that the appellants “have not even made
an argument that the district court should have somehow applied a

different standing analysis to their Equal Protection claim.”

The plaintiffs brought two distinct claims, and the district

court’s failure to address one of them was error.

IV. The district court’s legal errors abused its discretion.

Finally, the appellees argue that, despite its legal errors, the

district court didn’t abuse its discretion when it denied the

15
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irreparable harm and other factors typically required to obtain a

preliminary injunction. See generally Winter v. Nat. Res. Def.

three reasons.
First, it 1s well established that “[a]n error of law 1s an abuse

of discretion per se.” Resnick v. Uccello Immobilien GMBH, Inc.,

appellees simply ignore this rule. The district court’s conclusion
that the plaintiffs lack standing and therefore aren’t likely to
succeed was legal error that constitutes an abuse of discretion per
se.

Second, the district court didn’t find that the plaintiffs
couldn’t establish the other preliminary-injunction factors. The
court based its ruling on the first preliminary-injunction factor—

the likelihood of success—which it based entirely on its erroneous

16
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There is thus no alternative holding for this Court to affirm.
preliminary injunction on the basis of an alternative holding).
Third, this Court has recognized that an ongoing violation of
the First Amendment constitutes irreparable injury. Speech First v.
harms that touch upon the constitutional and statutory rights of
political parties, candidates, and voters are not compensable by

money damages and are therefore considered irreparable. See, e.g.,
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Here, Graham’s injuries were neither speculative nor
theoretical. He had identified a donor willing to give him a

contribution that exceeded the statutory limit, but he couldn’t

disadvantage compared to his political opponent.

V. The Court should vacate and remand.

The district court’s denial of a preliminary injunction rested
entirely on an error of law. For that reason, “the district court is in
a better position to evaluate [the evidence], having heard the
evidence and arguments in the first instance, [and] we think it

more appropriate to remand to that court for reconsideration than

2 The Eleventh Circuit has adopted as binding precedent all Fifth
Circuit decisions prior to October 1, 1981. Bonner v. City of
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Court should therefore vacate and remand the district court’s
ruling on the plaintiffs’ First Amendment claim.

In addition, because the district court failed to address the
plaintiffs’ Equal Protection claim, this Court should also vacate the
district court’s order and remand the case for consideration of that
claim in the first instance. See, e.g., Callahan v. U.S. Dep’t of
(remanding the denial of a preliminary injunction “[b]ecause the

district court failed to address two of plaintiffs’ claims”).

Dated: March 30, 2023

/s/ Bryan L. Sells

Georgia Bar No. 635562

Attorney for the Appellants

The Law Office of Bryan L. Sells, LLC
Post Office Box 5493

Atlanta, Georgia 31107-0493
Telephone: (404) 480-4212

Email: bryan@bryansellslaw.com

Attorney for the Appellants
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